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1  In  tile  United.  States  Court  of  Appeals  for  the 

District  of  Columbia 

No.  720S 

Woodmen  of  the  Would  Life  Insurance  Society, 

Appellant, 


Federal  Communications  Commission,  Appellee 
Not/er  of  Appeal  and  Statement  of  the  Reasons  Therefor 


Notice  of  Appeal 


Woodmen  of  tile  World  Life  Insurance  Society  (until  De¬ 
cember  3,  1937  known  and  licensed  as  Woodmen  of  the 
World  Life  Insurance  Association)  gives  notice  that  it  ap¬ 
peals  under  the  provisions  of  Sections  402(b)  and  402(c)  of 


the  Communications  Act  of  1904  from  a  decision  of  the  Fed¬ 


eral  Communications  Commission,  acting  through  its 
Broadcast  Division,  rendered  April  27,  1937,  purportedly 
effective  June  8,  1937,  as  to  which  a  petition  for  rehearing 
pursuant  to  Section  405  of  the  Communications  Act  of  1934 
was  denied  on  June  29,  1938,  granting  an  application  of 
WKZO,  Inc.,  of  Kalamazoo,  Michigan,  for  a  construction 
permit  to  move  its  transmitter  to  an  undetermined  point, 
make  changes  in  equipment  and  change  its  hours  of  oper¬ 
ation  from  daytime  to  unlimited  time  at  the  frequency  590 
kc.,  evening  power,  250  watts,  and  assigns  tin*  reasons  here¬ 
inafter  set  forth. 


2  Statement  of  A  ppcllanf  's  Interest 

Tin*  appellant,  Woodmen  of  the  World  Life  Insurance 
Society  is  licensee  of  WOW  at  Omaha,  Nebraska,  which  is 
one  of  only  three  radiobroadcasting  stations  in  the  United 
States  of  America  now  using  the  frequency  of  590  kc.  full 
time.  The  others  are  WFFI  at  Boston,  a  distance  of  1270 
miles  from  WOW  and  KUtv)  at  Spokane,  a  distance  of  1135 
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miles  from  WOW.  These  separations  are  probably  the 
most  favorable  for  the  prevention  of  interference  and  for 
the  insurance  of  wide  service  which  prevail  on  any  of  the 
40  frequencies  assigned  by  the  Commission  for  regional 
coverage.  WOW  operates  with  power  of  one  thousand 
watts  during  evening  hours. 

By  reason  of  these  facts,  the  Commission,  acting  under 
Section  303(h)  of  the  Communications  Act  of  1934,  has 
classified  WOW  as  a  regional  radiobroadcasting  station  en¬ 
titled,  during  evening  hours,  to  render  interference-free 
radiobroadcasting  service  throughout  the  area  where  the 
field-intensity  of  WOW  is  in  excess  of  the  electrical  quan¬ 
tity  of  five  hundred  microvolts  per  meter.  Under  the  reg¬ 
ulations  and  practices  of  the  Commission,  other  regional 
stations,  not  so  favorably  allocated,  are  entitled  to  a  sim¬ 
ilar  interference-free  service  area  wherever  their  field  in¬ 
tensities  exceed  one  thousand  microvolts  per  meter. 

While  the  Commission  has  not  published  any  mileage- 
separation  figures  for  stations  classified  as  is  WOW.  it  lias 
published  mileage-separation  tables  for  regional  stations 
in  general,  which  are  entitled  to  less  protection  from  inter¬ 
ference.  According  to  such  publications,  rules  and  prac¬ 
tices,  regional  stations  must  be  separated  by  a  distance  of 
at  least  one  thousand  miles  and  particularly,  a  station  op¬ 
erated  with  power  of  250  watts  will  be  presumed  under  the 
publications,  rules  and  practices  of  the  Commission  to  cause 
substantial  interference  to  a  one-thousand  watt  station  if 
the  smaller  station  be  located  at  a  distance  of  less  than  G40 
miles  from  the  larger  unless  there  is  conclusive  proof 
3  that  some  special  circumstance  will  prevent  the  ex¬ 
pect  ed  i nt erf e ren ce. 

In  the  case  of  a  station  classified  as  is  AVOW,  the  re¬ 
quired  mileage*  separation  would,  of  course,  lx*  substanti¬ 
ally  greater.  Kalamazoo  is  540  miles  from  Omaha. 

Appellant  and  the  other  licensees  using  the  590-kc.  fre¬ 
quency  at  night  have  for  some  time  prosecuted  before  the 
Commission  a  joint  request  for  the  improvement  of  tin* 
590-kc.  service  through  authorization  of  uniform  power  in- 
creascs  to  the  existing  stations. 

The  interest  of  the  appellant  in  this  case  is  through  its 
contention  that: 
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1.  The  grant  of  the  application  will  result  in  interfer¬ 
ence  to  the  service  of  the  appellant’s  station. 

2.  The  grant  of  the  application  will  result  in  destruction 
of  the  protection  heretofore  afforded  the  appellant’s  sta¬ 
tion  against  interference. 

3.  The  grant  of  the  application  will  result  in  reducing 
the  appellant’s  station’s  classification  of  service  area  under 
Section  303(h)  of  the  Communications  Act  of  1934  so  as  to 
provide  a  smaller  service  area  than  heretofore  allowed. 

4.  The  grant  of  the  application  does  not  involve  sufficient 
protection  from  interference  to  the  appellant’s  station. 

5.  The  grant  of  the  application  is  an  obstacle  to  any  in¬ 
crease  in  the  power  of  the  appellant’s  station  and  to  the  or¬ 
derly  development  of  the  590-kc.  allocation  such  as  might 
result  from  the  best  use  for  public  service  of  improvements 
in  the  technique. 

4  Statement  of  the  Proceeding s 


WKZO  was  moved  into  Kalamazoo  from  Berrien 
Springs,  Michigan  as  a  daytime  station  in  1930. 

On  February  20.  1923,  WKZO.  Inc.,  licensee  oi  the  sta¬ 
tion,  requested  full  time,  filing  an  application  for  a  con¬ 
struction  permit  to  install  a  directional  antenna.  On  March 
12,  1934,  an  affidavit  in  support  of  this  application  was  filed 
by  a  consulting  engineer  hired  by  the  applicant.  This  aff- 
davit  specified  a  directional  antenna  to  use  two  towers  not 
over  200  feet  in  height.  On  April  12,  1934,  the  engineer  filed 
an  amended  affidavit  concerning  tin*  directional  antenna 
and  on  this  occasion  he  specified  a  directional  antenna  con¬ 
sisting  of  four  towers,  these  to  be  130  feet  high. 

On  April  15,  1934,  the  Federal  Radio  Commission 


granted  this  application  without  any  hearing  whatsoever. 

Three  days  later  the  Radio  Commission  reconsidered  its 
action  and  set  it  aside,  designating  the  application  for 


hearing. 

Thereafter  the  WKZO  application  was  again  amended. 
Hearing  was  held  September  7,  1934.  At  that  hearing  an 
expert  consulting  engineer  testifying  on  behalf  of  the  ap¬ 
plicant  stated  that  the  average  efficiency  of  radiobroadcast¬ 
ing  station  antennas  in  the  United  States,  both  new  and  old, 
was  22 VL*  per  cent.  He  said,  however,  that  the  proposed 
antenna  of  WKZO  would  have  an  efficiency  of  only  8 Vs  per 
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cent  both  day  and  night.  He  testified  that  this  was  equiva¬ 
lent  to  using  the  250  watts  power  requested  by  the  applica¬ 
tion  in  so  inefficient  a  way  as  to  give  the  effect  of  only  93 
watts.  He  testified  that  the  purpose  of  this  low  efficiency 
was  to  prevent  the  station  from  radiating  any  signal  which 
might  cause  interference  to  WOW  and  that  the  poor  effi¬ 
ciency  was  a  factor  of  safety  for  the  protection  of  WOW. 

Another  expert  employed  as  a  witness  by  the  ap- 
5  plicant  testified  that  the  actual  antenna  then  being 
used  by  WKZO  was  so  inefficient  that  it  produced 
the  effect  of  one-sixteenth  of  the  authorized  power. 

The  Commission’s  engineer  who  testified  at  the  hearing 
said  that  WKZO  would  be  better  off  with  a  100- watt  station 
on  a  local  frequency  than  it  would  be  with  the  regional  sta¬ 
tion  and  higher  power  requested,  this  because  of  the  poor 
efficiency  of  the  proposed  installation  and  the  expected  in¬ 
terference  which  WKZO  would  receive  from  WOW. 

On  October  9,  1934,  the  Examiner  before  whom  the  case 
had  been  heard  recommended  that  the  application  be 
granted.  Oral  argument  was  held  January  16,  1935. 

Thereafter,  and  while  the  case  was  under  consideration, 
the  Federal  Communications  Commission,  on  October  15, 
1935,  enacted  its  Rule  131,  the  specific  effect  of  which  is  to 
make  illegal  and  improper  an  antenna  having  the  poor  effi¬ 
ciency  of  that  proposed  by  WKZO 

The  Commission  did  not  decide  the  WKZO  application 
until  February  8,  1936,  at  which  time  it  granted  the  appli¬ 
cation,  effective  April  7, 1936,  not  as  applied  for ,  but  specifi¬ 
cally  subject  to  compliance  with  the  new  rules  and  regula¬ 
tions  concerning  minimum  antenna  efficiencv. 

In  other  words  WKZO  had  proposed  an  antenna  having 
poor  efficiency,  this  for  the  protection  of  WOW,  but  the 
Commission  had  granted  that  application  only  on  condi¬ 
tion  that  a  more  efficient  antenna  be  used,  thus  striking 
from  the  proposal  the  factor  of  safety  for  WOW  which  had 
been  introduced  by  the  expert  for  WKZO. 

This  was  the  basis  for  a  motion  for  reconsideration  filed 
by  WOW  on  March  6,  1936.  In  addition  it  was  urged  in 
that  motion  that  there  was  a  pending  suggestion  for  the 
reclassification  of  the  590-kc.  frequency  looking  toward  the 
use  of  higher  power  and  that  applications  were  pending 
for  five  thousand  watts  for  each  of  the  three  existing 
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6  stations.  In  addition  the  Commission  had  on  No¬ 
vember  1,  1935,  issued  to  WOW  a  special  authoriza¬ 
tion  to  use  five  thousand  watts  evening  hours  and  the  motion 
set  up  that  the  grant  of  the  WKZO  application  would  en¬ 
danger  this. 

The  motion  was  granted  by  the  Broadcast  Division  on 
April  1,  1936. 

Thereafter,  on  July  10,  1936,  the  Commission  isued  a  new 
hearing  notice  for  WKZO.  This  hearing  notice  referring 
to  the  application  then  on  file,  recited  that  the  application 
had  been  designated  for  hearing  among  other  reasons : 

“5.  To  determine  whether  the  proposed  antenna  will 
comply  with  the  requirements  of  Rule  131.” 

So  that  the  Commission,  at  this  time  specifically  called  a 
hearing  on  the  question  whether  or  not  the  antenna  de¬ 
scribed  in  the  application  complied  with  Rule  131. 

Notwithstanding  the  right  of  the  applicant  to  amend,  it 
did  not  do  so  rather  filed  with  the  Commission  and  served 
upon  the  appellant  a  notice  of  appearance  in  which  it  flatly 
said: 

”6.  The  proposed  antenna  will  comply  with  the  require¬ 
ments  of  Rule  131.” 

At  the  hearing  held  August  11,  1936,  there  was  some 
testimony  given  concerning  an  antenna  having  characteris¬ 
tics  different  from  those  proposed  in  the  application  but 
such  testimony  was  not  germane. 

Also,  at  the  hearing  the  testimony  showed  on  the  basis 
of  actual  measurements  that  the  antenna  then  being  used 
by  WKZO  produced  one-fifth  the  effective  results  of  a  nor- 
mallv-efficient  antenna,  this  being  the  equivalent  of  the  use 
of  one  twenty-fifth  of  the  effective  power  licensed  to  the 
station. 

The  testimony  showed  that  the  unamended  application 
still  proposed  an  antenna  with  a  height  of  130  feet,  al¬ 
though  the  regulations  required  a  height  of  260  feet.  The 
testimony  on  the  part  of  the  applicant  also  showed  that  the 
proposed  antenna  was  so  inefficient  as  to  produce  a  signal 
of  76  millivolts  per  meter  at  a  mile  per  kilowatt 

7  whereas  the  regulations  would  require  at  least  150. 

It  was  also  the  testimony  of  the  Commission’s  en- 
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gineer  that  WKZO  would  be  severely  limited  in  coverage 
and  that  the  assignment  requested  by  WKZO  was  not  in 
accordance  with  good  allocation  policy. 

Meanwhile,  the  Broadcast  Division  had  called  a  general 
engineering  conference  of  all  persons  interested  in  the 
broadcasting  industry  to  study  the  question  of  reclassifica¬ 
tion  of  frequencies.  At  that  conference  an  appearance  was 
made  on  behalf  of  all  the  590-kc.  stations  operating  evening 
hours  and  the  testimony  of  Professor  C.  M.  Jansky,  Jr., 
was  given.  He  pointed  out  that  the  three  stations  oper¬ 
ating  at  590  ke.  were  rendering  very  wide  coverage  equiva¬ 
lent  to  dear-channel  coverage,  without  interference  to  each 
other.  lie  asked  that  the  590-ke.  channel  be  removed  from 
the  regular  regional  classification  and  that  special  author¬ 
ity  be  given  for  experiments  with  high  power,  setting  no 
upper  limits,  so  as  to  develop  a  research  program  for  the 
fullest  use  of  the  590-ke.  frequency  by  the  three  occupants 
thereof. 

Finally  on  April  27.  1937,  effective  June  S,  1937,  the 
Broadcast  Division  again  granted  the  WKZO  application. 
This  time,  it  not  only  made  the  grant  subject  to  Buie  131, 
so  as  to  grant  something  different  from  what  had  been  ap¬ 
plied  for  but  it  also  went  on  to  specify  a  “site  to  be  deter¬ 
mined.  subject  to  Commission's  approval”,  in  violation  of 
the  (’ommission  regulation  of  January  21,  193(5,  providing: 

“Xo  application  for  a  construction  permit  specifying  a 
directional  antenna  will  be  accepted  by  the  Commission  un¬ 
less  a  definite  site  and  full  details  of  the  directional  an¬ 
tenna  are  given  with  the  application.  Any  application  not 
complete  in  these  details  will  be  returned  to  the  applicant 
as  incomplete  under  Buies  104.1  and  103,9.” 

Thereafter  on  June  8,  1937.  the  Broadcast  Division  of 
the  Commission  adopted  a  statement  of  the  facts  and 
grounds  for  decision  which  it  published  on  or  about  June  9, 
1937. 

8  Seasonably  and  on  June  21.  1937.  under  the  provi¬ 

sions  of  Section  405  of  the  Communications  Act  of 
1934.  the  appellant  filed  its  motion  (1)  for  the  postpone¬ 
ment  of  the  effective  date  and  (2)  for  rehearing  before  the 
full  Commission  en  banc. 

Thereafter  the  Commission  announced  a  hearing  to  be 
held  commencing  June  6,  1938  on  proposed  new  regulations 


vs.  FEDERAL.  COMMUNICATIONS  COMM. ;  WKZO,  INC. 


7 


having  the  effect,  among  others  of  authorizing  the  use  of 
five  kilowatts,  evening  power  by  such  stations  using  the 
590-kc.  frequency  as  are  separated  by  1040  miles  or  more. 
Such  hearing  has  been  held  but  no  results  or  conclusions 
have  been  announced. 

Thereafter  on  June  15,  1938  the  Senate  of  the  United 
States  ratified  the  North  American  Regional  Broadcast 
Agreement  which  provides  for  the  use  of  five  kilowatts  eve¬ 
ning  power  by  such  stations  using  the  590-kc.  frequency  as 
are  separated  by  1039  miles  or  more. 

On  June  29,  1938  the  Commission,  without  opinion,  de¬ 
nied  the  appellant’s  petition  for  rehearing. 

lleasu us  Jot'  Appeal 

The  grant  made  to  WKZO  is  unlawful  in  that: 

1.  It  was  error  of  law  to  grant  “subject  to  the  provisions 
of  Rule  131”  an  application  which  on  its  face  was  in  con¬ 
flict  with  that  rule. 

2.  It  is  contrary  to  the  requirements  of  fair  hearing  and 
due  process  to  give  the  appellant  notice  of  an  application 
to  be  heard  and  thereafter  to  grant  another  and  different 
application  concerning  which  the  appellant  had  no  notice. 

3.  The  Commission  was  without  authority  to  grant  an  ap¬ 
plication  for  a  different  type  of  antenna  at  WKZO  than  that 
of  which  the  appellant  had  notice. 

4.  The  Commission  was  without  authority  to  abrogate  its 
rules  and  regulations  requiring  the  filing  of  a  formal  amend¬ 
ment  to  any  application  where  it  is  proposed  to  change  the 

characteristics  of  the  radiating  system. 

9  5.  The  application  as  granted  was  granted  without 

notice  or  hearing  to  the  appellant. 

6.  It  was  erroneous  and  contrary  to  the  Commission’s 
rules  to  grant  the  application  for  a  “site  to  be  determined”. 

7.  The  order  of  the  Commission  was  made  without  enter¬ 
ing  or  publishing  a  statement  of  facts  and  grounds  for  de¬ 
cision  as  required  by  law. 

8.  It  was  error  of  law  for  the  Commission  to  give  eve¬ 
ning  coverage  to  WKZO  at  tin*  expense  of  the  coverage  of 
WOW,  without  notice  and  hearing  on  tin*  comparative 
claims  and  needs  of  the  two  areas  for  radio  service. 

9.  It  was  erroneous  by  the  granting  of  the  application  to 
preclude  without  hearing  a  lawful  power  increase  deserved 
and  applied  for  by  the  appellant. 
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10.  The  Commission  is  without  power  or  jurisdiction  to 
grant  any  facilities  to  any  broadcasting  station  save  pur¬ 
suant  to  formal  application  as  prescribed  by  statute  and 
no  application  has  been  made  by  WKZO,  Inc.,  in  accordance 
with  the  grant  complained  of. 

11.  The  purported  finding  of  the  Commission,  “There 
will  be  no  objectionable  interference  to  the  service  of  WOW 
.  .  .’’is  not  one  made  contemporaneously  with  the  grant 
nor  prior  thereto  nor  as  part  thereof  but  was  interjected 
by  the  Commission  subsequent  to  the  grant  complained  of. 

12.  The  purported  finding  of  the  Commission,  “There 
will  be  no  objectionable  interference  to  the  service  of  WOW 
...”  is  arbitrary  and  capricious,  without  evidence  to  sup¬ 
port  it,  contrary  to  the  evidence  and  relates  to  a  type  of 
antenna  for  WKZO  concerning  which  WOW  had  neither 
notice  nor  hearing. 

13.  The  purported  finding  of  the  Commission,  “There 
will  be  no  objectionable  interference  to  the  service  of  WOW 
.  .  .  ”  is  a  purported  finding  of  a  fact  upon  which  the  juris¬ 
diction  of  this  Court  depends  and  as  such,  the  finding  is  not 

correct  upon  the  record. 

10  14.  It  was  error  of  law,  arbitrary  and  capricious 

for  the  Commission  to  find  that  the  “special  circum¬ 
stances  of  this  case”  justified  a  waiver  of  its  rules  and 
regulations  without  setting  forth  the  basic  facts  establish¬ 
ing  such  special  circumstances. 

15.  The  failure  of  the  Commission  to  specify  the  basic 
facts  or  reasons  which  prompted  it  to  repudiate  its  estab¬ 
lished  rules  of  procedure  “in  view  of  the  special  circum¬ 
stances  of  this  case,”  is  erroneous  in  law,  arbitrary,  ca¬ 
pricious,  and  an  abuse  of  administrative  discretion. 

Relief  Requested 

Wherefore  the  appellant  prays  that  the  Court  enter  its 
order  reversing  and  setting  aside  the  action  of  the  Com¬ 
mission  making  the  grant  complained  of,  and  ordering  the 
denial  of  the  application  of  WKZO,  Inc.,  or  remand  the  case 
to  the  Federal  Communications  Commission  for  proceed¬ 
ings  consistent  with  law. 

WOODMEN  OF  THE  WT)RLD  LIFE 
INSURANCE  SOCIETY 
By  PAUL  M.  SEGAL 
GEORGE  S.  SMITH 
H.  PANSONBY  WARNER, 
Attorneys . 


VS.  FEDERAL  COMMUNICATIONS  COMM. ;  WKZO,  INC. 


11  Proof  of  Service 

I  acknowledge  receipt  of  a  true  copy  of  the  foregoing 
notice  of  appeal  and  statement  of  the  reasons  therefor  this 
12th  dav  of  July,  1938. 

T.  J.  SLOWIE, 
Secretary, 

Federal  Communications  Commission 

12  Endorsed:  In  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Woodmen  of 

the  World  Life  Insurance  Society,  Appellant,  v.  Federal 
Communications  Commission,  Appellee  Notice  of  Appeal 
and  Statement  of  the  Reasons  Therefor  No.  7208  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Filed 
Jul  12  1938  Joseph  W.  Stewart,  Clerk 

13  In  the  United  States  Court  of  Appeals 

For  the  District  of  Columbia 

No.  7208 

Woodmen  of  the  World  Life  Insurance  Society, 

Appellant, 

v. 

Federal  Communications  Commission,  Appellee 

Notice  of  Intention  to  Intervene 

Comes  now  WKZO,  Inc.,  a  corporation,  and  gives  notice 
of  its  intention  to  intervene  in  the  above-entitled  cause  for 
the  reasons  set  forth  below  in  the  Statement  showing  the 
nature  of  the  interest  of  WKZO,  Inc. 

Satement  of  the  Nature  of  the  Interest  of  WKZO,  Inc. 

WKZO,  Inc.  is  the  owner  and  licensee  of  Radio  Station 
WKZO,  Kalamazoo,  Michigan,  operating  on  the  frequency 
of  590  kilocycles  with  a  power  of  1  kilowatt,  daytime  only. 

On  March  1,  1934,  WKZO  filed  with  the  Federal  Radio 
Commission,  now  the  Federal  Communications  Commission, 
an  application  seeking  authority  to  move  its  transmitter 
site,  to  install  a  directional  antenna,  and  to  operate  on  the 
same  frequency,  590  kilocycles,  with  a  power  of  250  watts 
night  and  1  kilowatt  day,  unlimited  time.  After  two  lengthy 
hearings  and  two  reviews  by  the  Commission  covering  a 
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period  of  more  than  three  years,  it  was  finally  determined 
by  the  Commission  that  the  granting  of  the  WKZO  appli¬ 
cation  would  fill  an  important  public  need  for  radio  broad¬ 
casting  service  in  the  vicinity  of  Kalamazoo,  Michigan.  The 
record  conclusively  shows,  and  the  Commission  affirma¬ 
tively  found,  that  this  important  community  is  now  receiv¬ 
ing  no  primary  broadcasting  service  at  night  but  is  receiv¬ 
ing  only  secondary  service  from  various  distant  stations. 

There  are  only  three  other  stations  in  the  United 
14  States  operating  on  the  frequency  of  590  kilocycles, 
namely,  WOW,  Omaha,  Nebraska;  KHQ,  Spokane, 
Washington;  and  WEEI,  Boston,  Massachusetts.  All  of 
these  stations  have  nighttime  operating  assignments. 
Hence,  WKZO  is  the  only  station  on  this  frequency  which 
does  not  have  any  hours  for  nighttime  operation. 

At  the  outset,  both  Station  WOW  and  Station  WEEI  op¬ 
posed  the  WKZO  application  for  nighttime  assignment. 
Prior  to  the  final  determination  of  the  case,  Station  W’EEI 
withdrew  its  opposition  with  the  statement  to  the  Commis¬ 
sion  “that  it  does  not  desire  to  have  any  further  participa¬ 
tion”  in  the  cause.  KHQ  has  never  opposed  the  WKZO 
application. 

The  Examiner,  in  his  report  to  the  Commission,  reported 
that  the  granting  of  the  WKZO  application  would  not  result 
in  any  objectionable  interference  to  the  service  of  WOW  or 
WEEI.  The  Commission,  in  its  Statement  of  Facts  and 
Grounds  for  Decision,  found  that  there  would  be  no  objec¬ 
tionable  interference  to  WOW  by  reason  of  the  nighttime 
operation  of  WKZO.  These  conclusions  are  amply  sup¬ 
ported  by  the  technical  evidence  adduced  at  the  hearings. 

WOW,  appellant  herein,  after  more  than  three  years  of 
continuous  effort,  has  been  unable  to  make  any  showing 
which  would  justify  the  Commission  in  finding  that  WOWT 
will  be  in  any  manner  affected  by  the  grant  of  nighttime 
hours  to  WKZO.  WKZO  voluntarily  proposed  to  construct 
a  directional  antenna  so  that  the  operation  of  its  station  in 
Kalamazoo  could  not  encroach  upon  the  service  area  of 
either  WOW  in  Omaha,  orWEEI  in  Boston.  The  Commis¬ 
sion  found  that  the  use  of  this  directional  antenna  would 
prevent  objectionable  interference  to  both  WOW  and 
WEEI,  and  the  order  of  the  Commission  required  the  use 
of  this  directional  antenna.  The  Commission  accordingly 
granted  the  WKZO  application  because  of  public  need  for 
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local  nighttime  service  in  the  Kalamazoo  area  and  also 
because  WKZO  would  not  interfere  with  the  service  of  any 
other  stations. 

The  grant  of  nighttime  hours  with  the  power  stated 
above  is  vital  to  the  future  of  WKZO.  A  reversal  of  this 
case  wfill  be  of  no  value  to  the  appellant  but  will  only  de¬ 
prive  WKZO  of  an  invaluable  right  to  give  to  the 

15  city  of  Kalamazoo  the  primary  broadcasting  service 
to  which  everv  citv  of  that  size  is  entitled. 

m  * 

Public  interest,  convenience  and  necessity  required  the 
Commission  to  grant  the  application  of  WKZO,  and  public 
interest,  convenience  and  necessity  will  best  be  served  by  a 
decision  of  this  court  sustaining  the  action  of  the  Commis¬ 
sion  and  dismissing  the  appeal  with  costs  to  the  appellant. 

Respectfully  submitted, 

WKZO,  INC. 

By  H.  L.  McCORMICK 

Attorney  for  WKZO,  Inc. 

Affidavit  of  Verification 
District  of  Columbia,  ss: 

H.  L.  McCormick,  being  first  duly  sworn,  deposes  and 
says  that  he  is  attorney  for  WKZO,  Inc.:  that  as  such  at¬ 
torney  he  is  authorized  to  execute  the  foregoing  “Notice  of 
Intention  to  Intervene”  and  “Statement  of  the  Nature  of 
the  Interest  of  WKZO,  Inc.”;  that  he  has  read  the  same 
and  that  the  statements  contained  therein  are  true  to  the 
best  of  his  knowledge,  information  and  belief. 

H.  L.  McCORMICK 

Subscribed  and  sworn  to  before  me  this  10th  day  of  Au¬ 
gust,  1938. 

DORIS  M.  CLAXTON 
(Seal)  Notary  Public 

16  Affidavit  of  Service 
District  of  Columbia,  ss: 

Betty  Anne  Hall,  being  first  duly  sworn,  deposes  and  says 
that  at  the  direction  of  H.  L.  McCormick,  Attorney  for 
WKZO,  Inc.,  she  did,  on  August  10,  1938,  serve  a  copy  of 
the  foregoing  “Notice  of  Intention  to  Intervene”  and 


12 

WOODMEN  OF  THE  WORLD  LIFE  INSURANCE  ASSOCIATION 

“Statement  of  the  Nature  of  the  Interest  of  WKZO,  Inc.” 
upon  the  appellant,  Woodmen  of  the  World  Life  Insurance 
Society,  by  leaving  a  copy  of  the  same  at  the  office  of  Paul 
M.  Segal,  attorney  for  the  appellant;  and  she  also  served  a 
copy  of  the  same  document  upon  the  Federal  Communica¬ 
tions  Commission  on  the  same  day  by  leaving  the  same  at 
the  office  of  the  Secretary  of  said  Commission. 

BETTY  ANNE  HALL 

Subscribed  and  sworn  to  before  me  this  10th  day  of  Au¬ 
gust,  1938. 

i  DORIS  M.  CLAXTON 

(Seal)  Notary  Public 

HORACE  L.  LOHNES, 

H.  L.  McCORMICK, 

Munsey  Building, 

Washington,  D.  C. 

Attorneys  for  WKZO,  Inc.,  Intervener 

17  Endorsed:  No.  7208  In  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Woodmen 
of  the  World  Life  Insurance  Society,  Appellant,  v.  Federal 
Communications  Commission,  Appellee.  Notice  of  Inten¬ 
tion  to  Intervene  and  Statement  of  the  Nature  of  the  Inter¬ 
est  of  WKZO,  Inc.  Horace  L.  Lohnes,  H.  L.  McCormick, 

'  Munsey  Building,  Attorneys  for  WKZO,  Inc.  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Filed 
,  Aug  10  1938  Joseph  W.  Stewart,  Clerk 

17a  In  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

No.  7208. 

Woodmen  of  the  World  Life  Insurance  Society, 
i  Appellant, 

v. 

Federal  Communications  Commission;  WKZO,  Inc., 

Intervener. 

Federal  Communications  Commission’s  Statement  Listing 
!  Interested  Parties. 

In  compliance  with  the  provisions  of  Section  402(c)  of 
the  Communications  Act  of  1934,  the  Federal  Communica- 
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tions  Commission  lists  herewith  all  persons,  firms,  or  cor¬ 
porations  to  whom  it  has  mailed  or  otherwise  delivered  a 
copy  of  the  Notice  of  Appeal  and  Statement  of  the  Reasons 
Therefor  filed  in  the  above-entitled  cause: 

WKZO,  Inc., 

Radio  Station  WKZO, 
c/o  J.  E.  Fetzer, 

124  W.  Michigan  Ave.,  New  Burdick  Hotel, 
Kalamazoo,  Michigan. 

The  Edison  Electric  Illuminating  Company, 

39  Boylston  Street, 

Boston,  Massachusetts. 

Columbia  Broadcasting  System,  Inc., 

Radio  Station  WEEI, 

485  Madison  Avenue, 

New  York,  N.  Y. 

Birmingham  News  Company 
2200 — 4th  Avenue,  North, 

Birmingham,  Alabama. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

By  T  J  SLOWIE 
Secretary. 
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17b  Endorsed:  No.  7208  In  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Woodmen 
of  the  World  Life  Insurance  Society,  Appellant  v.  Federal 
Communications  Commission  Appellee,  WKZO,  Inc.,  In¬ 
tervener.  Federal  Communications  Commission’s  State¬ 
ment  Listing  Interested  Parties  Federal  Communications 
Commission  Hampson  Gary,  General  Counsel.  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Filed 
Aug  11  1938  Joseph  W.  Stewart,  Clerk 
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18  Endorsed:  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Filed  Aug  10  1938  Joseph 
W.  Stewart,  Clerk 

In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

No.  7208 

Woodmen  of  the  World  Life  Insurance  Society, 

Appellant , 

v. 

Federal  Communications  Commission;  WKZO,  Inc., 

Intervener 

Statement  in  Writing  of  the  Facts ,  Grounds  for  Decision , 
Order  of  the  Federal  Communications  Commission , 
and  Record,  in  the  Matter  of  the  Application  of 
WKZO,  Inc.,  Kalamazoo,  Michigan,  for  Construction 
Permit 

Now  comes  the  Federal  Communications  Commission 
pursuant  to  Section  402(c)  of  the  Communications  Act  of 
1934  and  files  this  its  Statement  of  Facts,  Grounds  for  De¬ 
cision,  Order,  and  the  Record  before  it  in  the  the  matter  of 
the  application  of  WKZO,  Inc.,  for  construction  permit. 

FEDERAL  COMMUNICATIONS 
COMMISSION, 

By  T.  J.  SLOWIE 

Secretary 
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19  File  No.  2-P-B-3134 

Call  letters  WKZO 

ack  3-1-34 
he 

United  States  of  America 
Federal  Radio  Commission 


Application  for  Radio  Broadcast  Station  Construction 
Permit  or  Modification  Thereof 

(Submit  in  duplicate  to  Federal  Communications  Commis¬ 
sion)  (Swear  to  one  Copy.) 


To  the  Federal  Radio  Commission : 

1.  Name  of  applicant*  WKZO,  Incorporated 

2.  Post  office  address :  State  Michigan  City  Kalamazoo 
Street  and  number  124  West  Michigan  Avenue 

3.  What  is  applicant’s  principal  business?  Broadcasting 

4.  Is  applicant  a  citizen  of  the  United  States?  American 
corporation 

If  so,  state  whether  by  birth  or  naturalization — 

5.  Is  the  applicant  a  representative  of  an  alien  or  foreign 
government?  No 

6.  State  whether  applicant  is  a  corporation,  partnership, 
or  association  Corporation 

7.  If  applicant  is  a  corporation — 

(a)  Under  laws  of  what  State  is  it  organized?  Michigan 
(A  certified  copy  of  the  articles  of  incorporation  shall  be 
attached  if  not  heretofore  filed  with  the  Commission) 

(b)  May  more  than  one-fifth  of  capital  stock  by  voted 
directly  or  indirectly  by  aliens  or  their  representatives  or 
by  a  foreign  government  or  representative  thereof?  No 

(c)  Is  any  director  or  officer  an  alien?  No  If  so,  state 

his  name  and  position - 

(d)  Is  applicant  a  subsidiary  corporation?  No  If  so, 
give  name  and  address  of  controlling  or  parent  corporation 


*  If  a  corporation,  state  corporate  name ;  if  a  partnership,  state  names  of  all 
partners  and  the  name  under  which  the  partnership  does  business;  if  an  unin¬ 
corporated  association,  state  the  name  of  an  executive  officer,  the  office  held 
by  him,  and  the  name  of  the  association.  The  same  name  or  names  should  be 
signed  in  the  place  provided  at  the  end  of  application,  except  that  in  the  case 
of  a  partnership,  the  application  may  be  signed  in  the  name  of  the  partnership 
by  one  of  the  partners. 
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24  (e)  Give  names  and  addresses  of  all  stockholders 
owning  and/or  voting  10  per  cent  or  more  of  appli¬ 
cant’s  stock  and  percentage  of  stock  held  by  each  John  E. 
Fetzer  owns  approximately  96%  of  the  stock 

(f)  Is  stock  to  be  sold  after  this  permit  is  issued  for  pur¬ 
pose  of  raising  money  to  construct  and/or  operate  the  pro¬ 
posed  station?  No 

8.  If  application  is  made  in  behalf  of  an  unincorporated 
association,  state — 

(a)  Purpose  of  the  assocation -  (A  certified  copy  of 

the  articles  of  association,  or  by-laws,  shall  be  attached  if 
not  liertofore  filed  with  the  Commission) 

(b)  The  number  of  members - 

(c)  Whether  any  members  are  aliens - 

9.  (a)  Is  applicant  directly  or  indirectly,  through  stock 
ownership,  contract,  or  otherwise,  interested  in  the  owner¬ 
ship  or  control  of  any  other  radio  broadcasting  stations? 
No 

If,  so,  state  call  letters  and  location  of  such  stations 
_ 

(b)  Has  the  applicant  in  the  past  directly  or  indirectly 
interested  in  the  ownership  or  control  of  any  radio  broad¬ 
casting  stations?  No  If  so,  state  call  letters  and  location 
of  such  stations - 

10.  (a)  State  applicant’s  relation  to  station  (whether  ap¬ 
plicant  is  to  be  owner  or  lessee,  and,  if  neither  owner  nor 
lessee,  state  nature  of  applicant’s  interest  in  use  and  con¬ 
trol  of  station)  Owner  (If  not  owner,  a  copy  of  agreement 
showing  applicants  interest  in  station  must  be  attached  if 
not  heretofore  filed  with  the  Commission) 

(b)  If  applicant  is  not  to  be  owner  of  station,  who  is?  — 

(c)  Will  applicant  have  absolute  control  of  station,  both 
as  to  physical  operation  and  programs  broadcast?  Yes 

If  not,  attach  copy  of  any  contract  which  may  in  any  way 
affect  applicant’s  right  to  do  so. 

25  11.  List  assets  and  liabilities  and  state  fully  the 
facts  showing  applicant’s  financial  responsibility 

with  respect  to  the  construction  and  operation  of  station 
Real  estate  and  transmitting  equipment,  etc.  $36,813.71. 
Cash  and  accounts  receivable  $19,979.83.  Liabilities:  Notes 
payable  $3,541.19.  Contracts  payable  $7,547.46.  Miscella¬ 
neous,  $1,259.18. 
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12.  Has  the  applicant,  since  February  23,  1927,  been 
finally  adjudged  guilty  by  any  Federal  court  of  unlawfully 
monopolizing,  or  attempting  unlawfully  to  monopolize, 
radio  communication  through  control  of  manufacture  or 
sale  of  radio  apparatus,  exclusive  traffic  arrangements,  or 
any  other  means,  or  of  unfair  methods  of  competition?  No 

13.  Is  this  application  made  for — 

(a)  Authorization  to  construct  new  radio  station ?  No 

(b)  Authorization  to  change  present  location  of  trans¬ 
mitter  of  existing  station?  Yes 

(1)  What  is  distance  in  miles  between  present  loca¬ 
tion  and  proposed  location  of  transmitter?  A  new 
location  is  to  be  chosen  directlv  south  of  Kalamazoo 

(c)  Authorization  to  change  maximum  rated  carrier 
power,  which  necessitates  installation  of  new  equipment? 
No 

(1)  Applicant  represents  that  present  maximum 
rated  carrier  power  is  1,000  watts. 

(2)  Applicant  represents  that  proposed  maximum 
rated  carrier  power  is  1000-500  watts. 

(d)  Authorization  to  install  new  equipment?  Yes. 

(1)  Indicate  what  new  equipment  is  to  be  installed 
(check) : 

(a)  New  transmitter -  (b)  Change  in  sys¬ 
tem  of  modulation -  (c)  Change  in  type  or 

number  of  vacuum  tubes  in  last  radio  stage - 

(d)  Change  in  antenna  system  if  operating 
power  is  determined  by  direct  measurement  of 

antenna  input  power  or  radiated  power -  (e) 

Other  changes  (specify) :  Directional  antenna 

14.  The  frequency,  power,  and  hours  of  operation  re¬ 
quested  for  the  proposed  station  are  as  follows : 

(a)  Frequency  590  kilocycles,  (b)  Power  (night)  500 
watts,  (c)  Power  (day)  1000  watts,  (d)  Hours  of  opera¬ 
tion  : 

(1)  Unlimited  Unlimited  (2)  Daytime  only  —  (3) 
Limited  —  (4)  Sharing  with  (specify  stations)  — 
(5)  Other  (specify) - 

26  (e)  State  number  of  hours  per  day  proposed  sta¬ 

tion  will  operate  18 

(f)  Does  the  application  directly  request  the  assignment 
of  all  or  any  part  of  the  facilities  (i.  e.,  frequency,  power, 
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and/or  hours  of  operation)  now  assigned  to  any  other  sta¬ 
tion  or  stations?  No  If  so,  specify  the  station  or  stations 

and  the  facilities  requested  to  be  withdrawn  therefrom - 

15.  Description  of  transmitting  apparatus  proposed  to  be 
installed — 

(a)  Make  Composite  &  Western  Electric  Type  No.  666 

(b)  Oscillator:  Type  of  circuit  Crystal  control  Number 
and  type  of  tubes  1  #210  Normal  plate  current,  per  tube 
40  mills  Plate  voltage  350 

(c)  List  intermediate  power  amplifier  stages,  by  number 
and  type  of  tubes  in  each  stage  1-242-A ;  1-212-D ;  1-228-A 

(d)  Last  radio  stage:  Number  and  type  of  tubes  1-228-A 
Normal  night  operation  for  power  requested:  Plate  cur¬ 
rent,  per  tube  470  mills  Plate  voltage  3200  If  greater  day 
power  than  night  power  is  requested,  specify  the  following: 
Normal  day  operation:  Plate  current,  per  tube  750  mills 
Plate  voltage  4000  Describe  fully  the  proposed  method  and 
procedure  of  reducing  power  at  sunset  Reduction  of  plate 
voltage  from  4000  to  3200  by  means  of  generator  field  rhe¬ 
ostat  and  correction  of  tank  load  control  to  a  point  where 
470  mills  exists  in  the  last  stage. 

(e)  Modulator  or  last  audio  stage:  Number  and  type  of 
tubes  1-212-D  Normal  plate  current,  per  tube  100  mills 
Plate  voltage  1500 

(f)  Which  radio  stage  is  modulated?  50  watt  242- A 

(g)  What  system  of  modulation  is  employed  (high  level, 
low  level,  grid  bias  in  last  radio  stage,  etc.)?  Low  level 

(h)  If  low-level  modulation  is  employed,  give  for  modu¬ 
lated  radio  stage:  Number  and  type  of  tubes  1-242-A  Plate 
current,  per  tube  65  mills  Plate  voltage  750 

(i)  The  transmitter  is  designed  for  what  maximum  per¬ 
centage  of  satisfactory  modulation?  95% 

( j)  What  modulation  measuring  device  will  be  used  to 
determine  that  this  percentage  of  modulation  is  obtained? 
General  Radio  Company  modulation  meter  Type  457  Serial 

No.  155. 

27  (k)  Specify  manufacturer’s  name,  type  number, 

and  full  scale  reading  of  the  following  meters : 

(1)  In  last  radio  stage: 

Plate  voltmeter  Jewell  No.  54  Scale  0-5000  Ser.  No.  257765 

Plate  ammeter  “  “  “  <<  0-1500  “  “  40398 

(2)  Antenna  ammeter  “  <<  “  “  0-25  “  “  590930 
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(l)  Describe  the  plate  power  supply  for  last  stage  Motor- 
generator  system  Rating:  Current  2  amps.  Voltage  4000 

(m)  Maximum  carrier  power  output  of  transmitter  for 
satisfactory  operation  is  1000  watts. 

(n)  Maximum  rated  carrier  power  of  transmitter  as  de¬ 
termined  by  orders  of  the  Federal  Radio  Commission  is 
1000  watts. 

16.  (a)  Type  of  antenna  Vertical 

(b)  Height  of  vertical  lead  200  feet. 

(c)  Length  of  flat  top  (if  any)  None  feet. 

General  Radio  Co. 

Oscillator  575-D 
Deviation  meter  581- A 
Quartz  Plate  376-J 

FRC  approval  number-1452 

(d)  If  not  fully  described  above,  give  complete  details 
Complete  details  will  be  given  by  exhibits  to  be  attached 
hereto  by  T.  A.  M.  Craven,  Consulting  Radio  Engineer 

(e)  Counterpoise  (if  used) — type  and  dimensions  None 

(f)  Antenna  ground  (if  used) — how  obtained?  Buried 
ground  wire 

17.  Applicant  represents  (1)  that  there  is  attached  or  (2) 
that  there  has  been  heretofore  filed  with  the  Commission, 
an  accurate  schematic  diagram  of  the  fundamental  radio 
and  audio  circuits  of  the  transmitter  proposed,  including 
antenna  and  ground  or  counterpoise  connections,  antenna 
feed  system,  and  that  it  indicates  the  type  of  tubes.  (This 
should  be  a  blueprint  or  ink  drawing,  and,  if  possible,  the 
size  of  this  application,  and  attached  hereto) 

18.  (a)  State  what  apparatus  is  included  as  an  integral 
part  of  the  transmitter  that  will  automatically  hold  fre¬ 
quency  within  the  required  limits  High  precision  tempera¬ 
ture  controlled  quartz  vibrating  crystal 

(b)  Within  how  many  cycles  of  the  assigned  frequency 
is  this  apparatus  designed  and  guaranteed  to  hold  the  oper¬ 
ating  frequency  ?  ±  5  cycles 

(c)  State  manufacturer’s  name  and  type  number  of  fre¬ 
quency  control  apparatus  Composite  construction 

28  (d)  State  whether  or  not  frequency  control  appa¬ 

ratus  is  automatically  maintained  at  constant  tem¬ 
perature  Yes 


VS.  FEDERAL  COMMUNICATIONS  COMM. ;  WKZO,  INC.  17 

(1)  Is  so,  state  manufacturer’s  name  and  rated  ac¬ 
curacy  of  the  thermostat  American  Scientific  .02  of 
one  degree  Of  the  thermometer  Less  than  .1  of  one 
degree 

(2)  Attach  the  circuit  diagram  of  automatic  temper¬ 
ature  control  system  if  not  already  on  file  with  the 
Commission. 

(3)  Attach  a  sketch  or  drawing  of  the  automatic 
temperature  control  chamber,  if  not  already  on  file 
with  the  Commission. 

19.  Cost  of  proposed  station:  Transmitter,  $ - Studio, 

$ .  Other  items  (state  nature)  Existing  equipment 

to  be  used 

20.  Proposed  location  of  transmitter:  State  Michigan 
County  Kalamazoo  City  or  town  Kalamazoo  Township 
Street  and  number  Not  known  N.  Latitude:  Degrees  . . ., 

minutes _ ,  seconds _  W.  Longitude:  Degrees - , 

minutes _ ,  seconds _  Site  to  be  selected  subject  to  ap¬ 

proval  of  FRC 

21.  Number  of  persons  residing  within  various  distances 
of  proposed  location  of  transmitter  is  as  follows: 

1  mile - ,  2  miles - ,  3  miles, - 5  miles - ,  8  miles 

-  To  be  determined 

22.  (a)  Number  of  broadcasting  stations  (by  call  letters) 
located  within  various  distances  of  proposed  location  of 
transmitter  is  as  follows: 

1  mile  None,  2  miles  None,  3  miles  None,  8  miles  None 

(b)  Number  of  nonbroadcasting  (commercial  or  Govern¬ 
ment)  RECEIVING  stations  located  with  various  distances 
of  proposed  location  of  transmitter  is  as  follows: 

1  mile  None,  2  miles  None,  3  miles  None,  8  miles  None 

23.  (a)  Name  and  give  location  of  all  AIRPORTS  within 
10  miles  of  proposed  location  of  transmitter  Kalamazoo 

Municipal  Airport 

29  (b)  Give  distance  from  proposed  location  of  trans¬ 

mitter  to  each  of  such  airports  Not  know,  as  site  has 
not  been  selected 

(c)  Name  and  give  distance  to  any  established  AIR¬ 
WAYS  within  10  miles  of  proposed  location  of  transmitter 

(d)  Give  maximum  height  (in  feet)  of  towers  above 
ground  level  200  feet 
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(e)  Will  towers  be  painted  and  marked  with  signal  lights 
to  conform  with  specifications  of  Department  of  Commerce 
(see  Aeronautics  Bulletin  No.  9)?  Yes 

24.  Proposed  location  of  main  studio:  State  Michigan 
County  Kalamazoo  City  or  town  Kalamazoo  Street  and 
number  124  West  Michigan  Ave.  Other  studios  maintained 
by  station  Western  State  Teachers  College,  State  Theatre 
and  Kalamazoo  Police  studio 

25.  Average  percentage  of  time  expected  to  be  devoted 
monthly  to  following  services: 

Commercial  Programs  Sustaining  Programs 

(1)  Entertainment  15%  (1)  Entertainment  40% 


(2)  Educational  5  (2)  Educational  14 

(3)  Religious  1  (3)  Religious  5 

(4)  Agricultural  5  (4)  Agricultural  15 

(5)  Fraternal  .  (5)  Fraternal  . 

(6)  .  (6)  . 

(7)  .  (7)  . 


26.  (a)  Does  applicant  expect  to  obtain  programs  from 
what  is  known  as  a  “chain”?  Yes 

(b)  Name  of  chain  or  chains  Michigan  Radio  Network 
and  Canadian  System 

(e)  What  will  be  the  percentage  of  total  time  proposed 
to  be  used  for  chain  programs  (i.  e.,  programs,  both  paid 
and  sustaining,  which  are  duplicated  by  any  other  station)? 
60% 

(d)  What  will  be  the  percentage  of  total  time  proposed 
to  be  used  for  mechanical  reproduction  (i.  e.,  phonograph 
records,  electrical  transcriptions,  player  piano,  etc.)  ?  10% 

27.  (a)  State  the  objects  to  be  attained  by  the  con- 
30  struction,  or  changes  in  construction,  for  which  appli¬ 
cation  is  made  Object  is  to  select  a  location  south  of 
Kalamazoo  and  to  use  a  directional  antenna  so  as  to  avoid 
interference  in  the  normal  service  areas  of  stations  WOW 
and  WEE  I 

(b)  State  definitely  what  service  will  be  rendered  by  the 
proposed  station  which  is  not  now  available  to  the  commu¬ 
nity  which  it  expects  to  serve  To  render  evening  broadcast¬ 
ing  service  to  a  large  territory  now  poorly  served  by  exist¬ 
ing  stations  remotely  situated. 
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28.  If  the  construction  permit  is  granted,  the  construc¬ 
tion  will  be  commenced  within  5  days  of  the  granting  thereof 
and  will  be  completed  and  the  station  ready  for  operation 
within  90  to  120  davs  thereafter. 

29.  The  applicant  waives  any  claim  to  the  use  of  any  par¬ 
ticular  frequency  or  of  the  ether  as  against  the  regulatory 
power  of  the  United  States  because  of  the  previous  use  of 
the  same,  whether  by  license  or  otherwise,  and  requests  a 
construction  permit  in  accordance  with  this  application. 

Dated  this  26th  day  of  February,  1934. 

WKZO,  INCORPORATED 
By  JOHN  E.  FETZER 
President 


Dist.  of  Columbia, 

City  of  Washington,  ss  : 


Applicant. 


John  E.  Fetzer,  being  first  duly 


sworn,  upon  his  oath 
affirmed  according  to  law 


deposes  and  says  that  he  is  the  president  of  the  (If  appli¬ 
cant  is  not  an  individual,  state  relation  of  affiant  to  appli¬ 


cant)  above-named  applicant,  and  that  the  facts  stated  in 


the  foregoing  application  and  all  exhibits  attached  thereto 


are  true  of  his  own  knowledge,  except  as  to  such  statements 
as  are  therein  stated  to  be  on  information  and  belief,  and  as 
to  such  statements  he  believes  them  to  be'  true. 


JOHN  E.  FETZER 
( Affiant ) 

Subscribed  and  sworn  to  before  me  this  26th  dav  of  Feb- 
ruary,  1934 

NELL  V.  PRICE 
Notary  Public. 

My  commission  expires  5/18/36. 

Mr.  Massing 
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File  No.  2-P-B-3134 


In  re  Application  of 
WKZO,  INCORPORATED, 
KALAMAZOO,  MICHIGAN, 
For  Construction  Permit. 
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Amendment  to  Application 

Federal  Radio  Commission, 

Washington,  D.  C. 

Gentlemen : 

It  is  desired  to  amend  Question  14  (b)  so  as  to  read  250 
watts. 

There  is  also  transmitted  herewith  revised  specifications 
of  a  proposed  directional  antenna,  said  specifications  being 
in  the  form  of  an  affidavit  of  T.  A.  M.  Craven.  It  is  respect¬ 
fully  requested  that  these  specifications  be  attached  to  and 
considered  a  part  of  the  application  above  identified. 

Very  truly  yours, 

WKZO,  INC. 

By  JOHN  E.  FETZER 

President. 


State  of  Michigan 
County  of  Kalamazoo,  ss: 

John  E.  Fetzer,  being  first  duly  sworn,  upon  his  oath  de¬ 
poses  and  says  that  he  is  the  president  of  the  above  named 
applicant,  that  the  facts  stated  in  the  foregoing  amendment 
and  the  exhibit  attached  thereto  are  true  of  his  own  knowl¬ 
edge,  except  as  to  the  statements  contained  in  the  affidavit 
of  T.  A.  M.  Craven,  and  as  to  such  statements  he  believes 
them  to  be  true. 

JOHN  E.  FETZER 


Subscribed  and  sworn  to  before  me  this  12  dav  of  April, 
1934. 


HAZEL  W  GARRISON 
(Seal)  Notary  Public , 

My  comm,  expires  Dec.  15,  1935. 


32  Affidavit  of  T.  A.  M.  Craven  in  Connection  ivith  Ap¬ 
plication  of  Station  WKZO  for  Unlimited  Time  on 
the  Frequency  of  590  KC.  With  1  KW  Bay  and  250 
Watts  Night. 


I  am  a  consulting  radio  engineer  with  offices  in  Washing¬ 
ton,  D.  C.,  and  have  been  retained  by  WKZO,  Incorporated, 
licensee  of  Station  WKZO  of  Kalamazoo,  Michigan,  to  de- 
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sign  a  directional  antenna  for  use  by  that  Station  in  the 
event  that  its  application  should  be  granted  for  unlimited 
time  on  the  frequency  of  590  kc.  with  1  KW.  day  and  250 
watts  night. 

I  have  had  over  20  years  experience  in  radio.  From  1913 
to  1930  I  was  a  commissioned  officer  in  the  United  States 
Navy,  and  during  that  time  was  engaged  continuously  in 
various  phases  of  technical  development  and  operation  of 
radio,  including  the  development  and  design  of  various 
types  of  antennas.  For  six  years  I  was  in  administrative 
charge  of  Radio  Research  and  Design  for  the  U.  S.  Navy. 
Also  during  this  period  I  represented  the  United  States  in 
the  capacity  of  Technical  Adviser  at  various  international 
radio  conferences  and  at  various  meetings  of  the  Interna¬ 
tional  Radio  Consulting  Committee. 

Since  1930  I  have  engaged  in  private  practice  as  a  con¬ 
sulting  radio  engineer  and  have  especially  concerned  my¬ 
self  with  the  performance  of  radio  broadcasting  stations 
and  the  development  of  directional  antennas,  as  well  as 
other  devices  designed  to  increase  service  and  eliminate  in¬ 
terference  between  broadcasting  stations  in  this  country. 

The  directional  antenna  proposed  for  Station  WKZO  will 
consist  of  four  vertical  radiators,  each  approximately  130 
feet  high.  These  radiators  will  be  spaced  one  half  wave 
apart.  The  current  in  one  pair  of  radiators  will  be  180  de¬ 
grees  out  of  phase  with  respect  to  the  current  in  the  other 
pair  of  radiators.  The  current  in  each  radiator  of  a  pair 
will  be  in  phase.  The  current  in  each  radiator  will  be  equal. 

Each  radiator  will  be  connected  to  the  transmitter  by 
means  of  specially  designed  transmission  lines.  The 
33  direction  of  the  minimum  signal  will  be  maintained 
accurately  to  a  very  high  degree  of  precision  be¬ 
cause  the  coupling  and  phasing  devices  are  so  designed  as 
to  maintain  constant  ratios  between  the  radiating  elements 
under  variable  conditions. 

It  is  proposed  that  the  antenna  will  be  installed  south  of 
Kalamazoo  at  a  site  to  be  selected  as  a  result  of  an  engi¬ 
neering  survey. 

The  antenna  will  be  operated  nondirectional  during  the 
day,  a  transfer  switch  being  utilized  to  change  the  radiation 
pattern.  (Kear  system  Circuits) 
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It  is  estimated  that  with  250  watts  input  power  the  radia¬ 
tion  field  intensity  pattern  at  1  mile  without  attenuation 
will  be  as  follows : 


Angle  from  mini¬ 
mum  direction. 


Field  intensity 
at  1  mile  in  mill¬ 
ivolts  per  meter. 
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The  radiation  pattern  in  the  vertical  planes  in  the  line  of 
minimum  direction  is  calculated  to  be  zero,  and  in  directions 
up  to  15  degrees  either  side  of  the  minimum  and  at  angles 
less  than  45  degrees  from  the  horizontal  the  field  intensity 
is  calculated  not  to  exceed  6  millivolts. 

The  radiation  pattern  in  the  horizontal  plane  is  plotted 
on  Fig.  1,  attached  hereto,  and  on  Fig.  2  is  plotted  the  radia¬ 
tion  pattern  for  5  degrees,  10  degrees  and  15  degrees  either 
side  of  the  minimum.  These  are  for  zero  attenuation. 

The  stations  now  licensed  on  the  frequency  of  590  kc.  and 
channels  adjacent  thereto  are  as  follows : 
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Freq. 

Nearest  Station 

Distance 

Difference 

Freq: 

to  WKZO 

Power 

from  WKZO 

-40 

550  kc. 

WKRC 

1KW 

225 

miles 

-30 

560  kc. 

WIND 

1KW 

110 

yy 

-20 

570  kc. 

WOSU 

1KW 

210 

y  y 

-10 

580  kc. 

WCHS 

500  w. 

340 

yy 

0  * 

590  kc. 

WEEI 

1  KW 

730 

yy 

WOW 

1  KW 

535 

y  y 

KHQ 

1  KW 

1590 

yy 

+  10 

600  kc. 

WMT 

.5-1  KW 

340 

yy 

+  20 

610  kc. 

WDAF 

1  KW 

520 

y  y 

+  30 

620  kc. 

WTMJ 

1-2.5  KW 

130 

y  y 

+  40 

630  kc. 

WGBF 

.5  KW 

310 

y  y 

1 
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WKZO  now  operates  on  590  kc.  with  1  KW  during  the 
day,  so  consequently  there  will  be  no  material  change  in  the 
interference  problem  for  the  proposed  day  operation. 

At  night,  using  250  watts  with  the  directional  antenna  as 
proposed,  it  is  my  opinion,  based  upon  my  experience,  that 
WKZO  will  cause  no  objectionable  interference  whatsoever 
to  any  broadcasting  station  now  licensed  in  the  United 
States.  The  signals  in  the  service  areas  of  WEEI,  Boston, 
Mass.,  and  WOW,  Omaha,  Nebr.,  are  calculated  not  to  ex¬ 
ceed  6  microvolts  and  9  microvolts  respectively  more  than 
10  per  cent  of  the  time. 

T.  A.  M.  CRAVEN 


District  of  Columbia,  ss  : 

T.  A.  M.  Craven,  being  first  duly  sworn,  upon  his  oath, 
deposes  and  says  that  the  facts  stated  in  the  foregoing  and 
all  exhibits  attached  hereto  are  true  of  his  own  knowledge, 
except  as  to  such  statements  as  are  stated  to  be  on  informa¬ 
tion  and  belief,  and  as  to  such  statements  he  believes  them 
to  be  true. 

T.  A.  M.  CRAVEN 
Affiant 


Subscribed  and  sworn  to  before  me  this  9th  day  of  April, 
1934. 


NELL  V.  PRICE 


Notary  Public 


(Here  follow  photostats  marked  pages  35  and  36.) 
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Minute  #763, 

Mav  15,  1934.  2 :30  a.m. 

Present :  Commissioners,  Sykes,  Chairman,  Brown,  Lafount 

and  Hanley. 

*  #  * 
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Applications  Granted 

The  Commission  granted  the  following  applications : 

Call  Nature 

File  No.  Applicant  Letters  of  Application 

2-P-B-3134  "\YKZO,  Incorpo-  AVKZO  Construction  Permit 
rated,  Kalama-  to  move  transmitter 

zoo,  Michigan.  to  Kalamazoo  Twp., 

Michigan,  exact  loca¬ 
tion  to  be  determined 
subject  to  the  approv¬ 
al  of  the  Commission, 
make  changes  in 
equipment,  c  h  a  n  g  e 
power  from  1  kw  day 
time  only  to  1  kw  dav 
250  watts  night  and 
increase  hours  of  op¬ 
eration  from  daytime 
onlv  to  unlimited. 

#  *  # 

HERBERT  L.  PETTEY, 

Secret  arii. 

38  Minutes  of  the  Federal  Radio  Commission 

Minute  #764, 

May  18,  1934,  2:30  a.m. 

Present:  Commissioners,  Sykes,  Chairman,  Brown,  Lafount 

and  Hanley. 
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Applications  Reconsidered  and  Designated  for  Hearing 


in  the  following  case : 


Call  Nature 

File  No.  Applicant  Letters  of  Application 
2-P-B-3134  WKZO,  Incorpo-  WKZO  Construction  Permit 
rated,  Kalama-  to  move  transmitter 

zoo,  Michigan.  to  Kalamazoo  Twp., 

Michigan,  exact  loca¬ 
tion  to  be  determined 
subject  to  the  approv¬ 
al  of  the  Commission, 
make  changes  in 
equipment,  change 
power  from  1  kw  day 
time  onlv  to  1  kw  day 
250  watts  night  and 
increase  hours  of  op¬ 
eration  from  daytime 
onlv  to  unlimited. 


Hanley,  Commissioner,  made  a  motion  that  the  Commission 
reconsider  its  action  of  May  15,  1934,  Minute  #763,  in 
granting  the  above  mentioned  application  and  designate 
said  application  for  hearing.  Brown,  Commissioner,  sec¬ 
onded  the  motion.  The  motion  carried  unanimously. 


39 


#  #  # 

HERBERT  L.  PETTEY, 

Secretary. 

Copy 

Federal  Radio  Commission 
Washington,  D.  C. 

Notice 


File  No.  2-P-B-3134 
Docket  No.  2412 

In  re  Application  of  WKZO,  Incorporated  (WKZO) 

Dated  4-12-34 

For  Construction  Permit 

Class  of  Service  Broadcasting 
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Class  of  Station  Broadcasting 
Location  Kalamazoo,  Michigan. 

Operating  Assignment  Specified 
Frequency  590  kc 
Power  250  W  1  KW  LS 
Hours  of  operation  Unlimited 

To . 

You  are  hereby  notified  that  the  Commission  has  exam¬ 
ined  the  above  described  application  and  has  designated  the 
matter  for  hearing  for  the  following  reasons: 

(1)  To  determine  whether  the  application  may  be  granted 
within  the  purview  of  Section  9  of  the  Radio  Act  of 
1927,  as  amended  bv  Section  5  of  the  Amendatorv  Act 
of  March  28,  1928,  and  the  Commission's  Regulations 
promulgated  thereunder,  particularly  Rule  6; 

(2)  To  determine  whether  interference  will  result  from  the 
granting  of  the  application ; 

(3)  Because  of  the  pendency  of  other  applications  from  the 
same  State  and  Zone ; 

(4)  To  determine  whether  the  granting  of  the  application 
would  serve  public  interest,  convenience  and/or  neces¬ 
sity. 

The  attention  of  the  applicant  is  directed  to  the  fact  that 
while  his  application  constitutes  a  part  of  the  record,  it  is 
not  a  part  of  the  testimony  and  he  should  be  prepared,  at 
the  hearing,  to  introduce  testimony  to  prove  the  allegations 
contained  in  his  application. 

The  specific  grounds  mentioned  are  not  to  be  considered 
as  exclusive  of  other  grounds  for  the  action  and  eventual 
decision  of  the  Commission. 

41  The  hearing  on  the  above  mentioned  application 
will  be  held  on  July  12,  1934  at  the  hour  of  10:00 
A.  M.,  at  the  offices  of  the  Commission,  Washington,  I).  C. 

Notices  of  the  hearing  on  this  matter  are,  on  the  date  be¬ 
low  stated,  being  mailed  to  the  following  parties : 

WKZO,  Incorporated  WKZO  Applicant 

New  Burdick  Hotel, 

124  W.  Michigan  Ave., 

Kalamazoo,  Michigan. 
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Woodmen  of  the  World  Life  WOW  Station  assigned  to 
Ins.  Ass ’n.,  590  kc  frequency 

Farnam  St.  at  14th  St., 

Omaha,  Nebraska. 

Edison  Electric  Illuminating  WEEI  Station  assigned  to 
Co.  of  Boston,  590  kc  frequency 


39  Bovlston  St., 
Boston,  Mass. 


Louis  Wasmer,  Inc.,  KHQ  Station  assigned  to 

Sprague  Ave.  &  Post  St.,  590  kc  frequency 

Spokane,  Wash. 

James  F.  Hopkins,  Inc.,  WJBK  Station  assigned  to 
6559  Hamilton  Ave.,  1500  kc  frequency 

Detroit,  Michigan. 

WJR,  The  Goodwill  Station,  WJR  Station  assigned  to 
Inc.,  750  kc  frequency 

2800  Fisher  Bldg., 

W.  Grand  &  2nd  Blvds., 

Detroit,  Michigan. 

Karl  L.  Ashbacker,  WKBZ  Station  assigned  to 

Occidental  Hotel,  1500  kc  frequency 

Western  Ave.  &  Third  St., 

Muskegon,  Mich. 

Walter  B.  Stiles,  New  Applicant  for  permit 

401  Cherry  St.,  S.  E.,  for  station  to  operate 

Grand  Rapids,  Mich.  on  1310  kc  frequency 

Copies  to:  Paul  M.  Segal,  Representing  WOW 

Spencer  Gordon,  Representing  WEEI 
Horace  L.  Lohnes,  Representing  WJBK 
Louis  G.  Caldwell,  Representing  WJR 

If  for  any  reason  the  applicant  does  not  desire  a  hearing, 
he  should  notify  the  Secretary  immediately  so  that  notices 
sent  to  other  parties  may  be  cancelled. 

Dated  at  Washington,  D.  C.  May  29,  1934. 

FEDERAL  RADIO  COMMISSION, 

HERBERT  L.  PETTEY, 

Secretary. 


WJBK  Station  assigned  to 
1500  kc  f  requency 


750  kc  frequency 


New  Applicant  for  permit 
for  station  to  operate 
on  1310  kc  frequency 
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42  Appearance  and  Statement  of  Facts 

Comes  now  WKZO,  Incorporated  (Station  WKZO)  Kala¬ 
mazoo,  Michigan,  by  its  attorney,  Horace  L.  Lolines,  and 
files  this  Appearance  and  notice  of  desire  to  be  heard,  to¬ 
gether  with  a  Statement  of  Facts  expected  to  be  proved  at 
the  hearing  now  scheduled  for  July  12,  1934. 

Evidence  will  be  tendered  to  prove: 

1.  That  the  applicant  is  financially,  technically  and  other¬ 
wise  qualified  to  complete  the  construction  proposed  and 
to  operate  its  station  on  a  full  time  basis. 

2.  The  past  and  present  service  of  Station  WKZO. 

3.  Adequate  radio  service  is  not  now  available  in  the  area 
proposed  to  be  served  by  the  applicant. 

4.  The  need  of  the  listeners  in  this  area  for  the  operation 
of  Station  WKZO  on  a  full  time  basis. 

5.  Additional  interference  will  not  be  caused  any  station  or 
stations  now  licensed  by  the  granting  of  this  application. 

6.  That  public  interest,  convenience  and/or  necessity  will  be 
served  by  the  granting  of  this  application. 

Respectfully  submitted, 

HORACE  L.  LOHN.ES, 

Munsev  Building, 
Washington,  D.  C. 

Attorney  for  Applicant 

Federal  Radio  Commission,  Jun  13  1934  Received  1st  Mail 
Mail  and  Files 
44  ack  9/27/34 

File  No.  B4-P-120 
Call  letters  WOW 

United  States  of  America 

Federal  Radio  Commission 

Application  for  Radio  Broadcast  Station  Const  ruction 
Permit  or  Modification  Thereof 

(Submit  in  duplicate  to  Federal  Communications  Commis¬ 
sion)  (Swear  to  one  copy.) 


VS.  FEDERAL  COMMUNICATIONS  COMM.;  WKZO,  INC.  31 


To  I  lie  Federal  Radio  Commission: 

1.  Name  of  applicant*  Woodmen  of  the  World  Life  In- 
su ranee  A ssoeiation 

2.  Post  office  address :  State  Nebraska  City  Omaha  Street 
and  number  14th  &  Farnum 


3.  What  is  applicant's  principal  business'?  Life  insurance 

4.  Is  applicant  a  citizen  of  the  United  States?  Yes  If  so, 


state  whether  by  birth  or  naturalization  . 

5.  Is  the  applicant  a  representative  of  an  alien  or  foreign 
government?  No 

G.  State  whether  applicant  is  a  corporation,  partnership, 


or  association  Corporation 

7.  If  applicant  is  a  corporation — 

(a)  Under  laws  of  what  State  is  it  organized?  Nebraska 


(A  certified  copy  of  the  articles  of  incorporation  shall  be 
attached  if  not  heretofore  filed  with  the  Commission) 

(b)  May  more  than  one-fifth  of  capital  stock  be  voted 
directly  or  indirectly  by  aliens  or  their  representatives  or 
by  a  foreign  government  or  representative  thereof?  No 

(e)  Is  any  director  or  officer  an  alien?  No  If  so,  state  his 

name  and  position  . 

(d)  Is  applicant  a  subsidiary  corporation?  No  If  so,  give 
name  and  address  of  controlling  or  parent  corporation. . . . 

(e)  Give  names  and  addresses  of  all  stockholders 
47)  owning  and/or  voting  10  per  cent  or  more  of  appli¬ 
cant's  stock  and  percentage  of  stock  held  by  each 
Owned  and  operated  by  Woodmen  of  the  World  Life  In¬ 
surance  Association,  which  has  assetts  of  over  $114,000,000 
and  is  one  of  the  largest  fraternal  insurance  associations 
in  1  he  world. 

(f)  Is  stock  to  be  sold  after  this  permit  is  issued  for  pur¬ 
pose  of  raising  money  to  construct  and/or  operate  the  pro¬ 
posed  station  ?  No 


8.  If  application  is  made  in  behalf  of  an  unincorporated 
association,  state — 

(a)  Purpose  of  the  association . 


*If  a  corporation,  state  corporate  name;  if  a  partnership,  state  names  of  all 
partners  and  the  name  under  which  the  partnership  does  business;  if  an  unin¬ 
corporated  association,  state  tin*  name  of  an  executive  officer,  the  office  held  by 
him,  and  the  name  of  the  association.  The  same  name  or  names  should  be 
signed  in  the  place  provided  at  the  end  of  application,  except  that  in  the  case 
of  a  partnership,  the  application  may  be  signed  in  the  name  of  the  partnership 
by  one  of  the  partners. 


o 
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(A  certified  copy  of  the  articles  of  association,  or  by-laws, 
shall  be  attached  if  not  heretofore  filed  with  the  Commis¬ 
sion) 

(b)  The  number  of  members . 

(c)  Whether  any  members  are  aliens . 

9.  (a)  Is  applicant  directly  or  indirectly,  through  stock 

ownership,  contract,  or  otherwise,  interested  in  the  owner¬ 
ship  or  control  of  any  other  radio  broadcasting  stations  ? 
Xo  If  so,  state  call  letters  and  location  of  such  stations 


(b)  bias  the  applicant  in  the  past  been  directly  or  indi¬ 
rectly  interested  in  the  ownership  or  control  of  any  radio 
broadcasting  stations?  Xo 

If  so,  state  call  letters  and  location  of  such  stations . 

10.  (a)  State  applicant’s  relation  to  station  (whether  ap¬ 
plicant  is  to  be  owner  or  lessee,  and,  if  neither  owner  nor 
lessee,  state  nature  of  applicant’s  interest  in  use  and  con¬ 
trol  of  station)  Owner  (If  not  owner,  a  copy  of  agree¬ 
ment  showing  applicants  interest  in  station  must  be  at¬ 
tached  if  not  heretofore  filed  with  the  Commission) 

(b)  If  applicant  is  not  to  be  owner  of  station,  who  is? 


(c)  Will  applicant  have  absolute  control  of  station,  both 
as  to  physical  operation  and  programs  broadcast  ?  Yes 

If  not,  attach  copv  of  anv  contract  which  mav  in  any  wav 
affect  applicant’s  right  to  do  so. 

11.  List  assets  and  liabilities  and  state  fully  the 
46  facts  showing  applicant’s  financial  responsibility 
with  respect  to  the  construction  and  operation  of 
station  December  1,  1933  Assets  $115,296,335  Liabilities 
$1,454,795 

12.  Has  the  applicant,  since  February  23,  1927,  been 
finally  adjudged  guilty  by  any  Federal  court  of  unlawfully 
monopolizing,  or  attempting  unlawfully  to  monopolize,  radio 
communication  through  control  of  manufacture  or  sale  of 
radio  apparatus,  exclusive  traffic  arrangements,  or  any 
other  means,  or  of  unfair  methods  of  competition'?  Xo 

13.  Is  this  application  made  for — 

(a)  Authorization  to  construct  new  radio  station?  Xo 

(b)  Authorization  to  change  present  location  of  trans¬ 
mitter  of  existing  station?  Yes  (1)  What  is  distance  in 
miles  between  present  location  and  proposed  location  of 
transmitter?  To  be  determined  by  tests 
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(e)  Authorization  to  change  maximum  rated  carrier 
power,  which  necessitates  installation  of  new  equipment? 
Yes  (1)  Applicant  represents  that  present  maximum  rated 
carrier  power  is  1000  watts.  (2)  Applicant  represents  that 
proposed  maximum  rated  carrier  power  is  5000  watts. 

(d)  Authorization  to  install  new  equipment?  Yes  (1)  In¬ 
dicate  what  new  equipment  is  to  be  installed  (check) : 

(a)  New  transmitter  x  (b)  Change  in  system  of  modula¬ 
tion  .  (c)  Change  in  type  or  number  of  vacuum 

tubes  in  last  radio  stage .  (d)  Change  in 

antenna  system  if  operating  power  is  determined  by  direct 
measurement  of  antenna  input  power  or  radiated  power 
.  (e)  Other  changes  (specify): . 

14.  The  frequency,  power,  and  hours  of  operation  re¬ 
quested  for  the  proposed  station  are  as  follows;  (a)  Fre¬ 
quency  500  kilocycles,  (b)  Power  (night)  5000  watts, 
(c)  Power  (day)  5000  watts,  (d)  ITours  of  operation: 

(1)  Unlimited  x  (2)  Daytime  only .  (3)  Limited 

.  (4)  Sharing  with  (specify  stations) 

.  (5)  Other  (specify)  . 

(e)  State  number  of  hours  per  day  proposed  sta- 
47  tion  will  operate  No  change 

(f)  Does  the  application  directly  request  the  as¬ 
signment  of  all  or  any  part  of  the  facilities  (i.  e.,  frequency, 
power,  and/or  hours  of  operation)  now  assigned  to  any 
other  station  or  stations?  No.  If  so,  specify  the  station  or 
stations  and  the  facilities  requested  to  be  withdrawn  there¬ 
from  See  attached  statement 

15.  Description  of  transmitting  apparatus  proposed  to  be 
installed — 

(a)  Make  Western  Electric  Type  No.  D  94992  R.  T. 

(b)  Oscillator:  Type  of  circuit  Piezo  Electric  Number 
and  type  of  tubes  1-271-A  Normal  plate  current,  per  tube 
.010  A.  Plate  voltage  135  V. 

(c)  List  intermediate  power  amplifier  stages,  by  number 
and  type  of  tubes  in  each  stage  1-271-A,  1-276-A,  1-242-A, 
3-212-D. 

(d)  Last  radio  stage:  Number  and  type  of  tubes  2-220B 

Normal  night  operation  for  power  requested:  Plate  current 
per  tube  .75  A.  Plate  voltage  10,000  V.  If  greater  day 
power  than  night  power  is  requested,  specify  the  following: 
Normal  day  operation:  Plate  curent,  per  tube . 
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Plato  voltage .  Describe  fully  the  pro¬ 

posed  method  and  procedure  of  reducing  power  at  sunset 


(c)  Modulator  or  last  audio  stage:  Number  and  type  of 
tubes  1-212-D  Normal  plate  current,  per  tube  .110  A.  Plate 
voltage  1,600  V. 

(f)  Which  radio  stage  is  modulated?  Third  Radio  Stage 

(if)  What  system  of  modulation  is  employed  (high  level, 
iow  level,  if  rid  bias  in  last  radio  stage,  etc.) !  Love  level 
modulation 

(h)  If  low-level  modulation  is  employed,  give  for  modu¬ 
lated  radio  stage:  Number  and  type  of  tubes  1-242- A 
Plate  current,  per  tube  .OS”)  A.  Plate  voltage  600  V. 

(i)  The  transmitter  is  designed  for  what  maximum  per¬ 
centage  of  satisfactory  modulation  !  86 ^ % 

(j)  What  modulation  measuring  deviee  will  lx*  used  to 
determine  that  this  percentage  of  modulation  is  obtained.’ 
Volume  indicator  calibrated  by  oscillograph 

(k)  Specify  manufacturer's  name,  type  number, 
4S  and  full  scale  reading  of  tin*  following  meters:  (1)  In 
last  radio  stage:  Plate  voltmeter  Weston,  Model  232, 
20  kilovolts  Plate  ammeter  Weston.  Model  431,  3  Amperes 

(2)  Antenna  ammeter  Weston,  Mode!  400,  23  Amperes 

(l)  Describe  the  plate  power  supply  for  last  stage  Tube 
Rectifier  Rating :( ’urrent  1.3  A.  Voltage  10,000  V. 

(m)  Maximum  carrier  power  output  of  transmitter  for 
satisfactory  operation  is  3,000  watts. 

( 1 1 )  Maximum  rated  carrier  power  of  transmitter  as 
determined  by  orders  of  the  Rede  ml  Radio  Commission  i- 
3,000  watts. 

State  name  and  type  number  W.  K.  1-A  1433 

16.  (a)  Type  of  antenna  To  lx*  determined 


(b)  Height  of  vertical  lead . feet. 

(c)  Length  of  Mat  top  (if  any)  . feet. 


(d)  If  not  fully  described  above,  give  complete*  details 

(e)  Counterpoise*  (if  used) — type  and  dimensions . 

(f)  Antenna  around  (if  used)  how  obtained  .’ . 

1 1 .  Applicant  represents  (1)  that  there  is  attached  or 

( 3)  that  there  has  been  here1 1 >1  oi  e  Hied  with  the  ( ’ominis 
Mon,  an  accurate  schematic  diagram  of  the  fundamental 
radio  and  audio  circuits  of  the  transmitter  proposed,  in- 
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eluding  antenna  and  ground  or  counterpoise  connections, 
antenna  feed  system,  and  that  it  indicates  the  type  of  tubes. 
Schematic  KS()-(5()197(>  filed  with  Commision  (This  should 
be  a  blueprint  or  ink  drawing,  and,  if  possible,  the  size  of 
this  application,  and  attached  hereto) 

18.  (a)  State  what  apparatus  is  included  as  an  integral 
part  of  the  transmitter  that  will  automatically  hold  fre¬ 
quency  within  the  required  limits  Quartz  Crystal  with  Au¬ 
tomatic  Temperature  Control  (both  in  duplicate) 

(b)  Within  how  many  cycles  of  the  assigned  frequency  is 
this  apparatus  designed  and  guaranteed  to  hold  the  operat¬ 
ing  frequency.'  50  cycles 

(c)  State  manufacturer's  name  and  type  number  of  fre¬ 
quency  control  apparatus  Western  Kleetric  700- A  Oscilla¬ 
tors 

(d)  State  whether  or  not  frequency  control  appara- 
40  tus  is  automatically  maintained  at  constant  tempera¬ 
ture  Vcs  (1)  If  so,  state  manufacturer's  name  and 
rated  accuracy  of  the  thermostat  Western  Kleetric  KS-7104 
Thermostat,  Sensitivity  ±  .0250  O.  Of  the  thermometer 
Xonc  used  (2)  Attach  the  circuit  diagram  of  automatic 
temperature  control  system  if  not  already  on  tile  with  the 
Commission.  Circuit  Diagram  KSL-497124  filed  with  Com¬ 
mission  (3)  Attach  a  sketch  or  drawing  of  the  automatic 
temperature  control  chamber,  if  not  already  on  file  with  the 
Commission.  Photograph  Xo.  51349  filed  with  Commission 

19.  ( 'ost  of  proposed  station  :  Transmitter,  $40,000  Studio, 

Xo  changes  Other  items  (state  nature)  . 

20.  Proposed  location  of  transmitter:  State  Nebraska 

Countv  Kxact  localion  to  be  determined  by  electrical  sur¬ 
vey,  subject  to  approval  of  Federal  Communications  Com¬ 
mission  City  or  town .  Street  and 

number .  X.  Latitude:  Degrees . 

minutes . seconds .  \\  . 

Longitude:  Degrees . ,  minutes . 

seconds  . 

21.  Xnmber  of  persons  residing  within  various  distances 
of  proposed  location  of  transmitter  is  as  follows:  To  be 

determined  1  mile . 2  miles . ,3  miles 

. 5  miles . 8  mi les . 

22.  (a)  .Number  of  broadcast ing  stations  (by  call  letters) 
located  within  various  distances  of  proposed  location  of 
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transmitter  is  as  follows:  To  be  determined  1  mile . 

2  miles .  3  miles . 

S  miles . 

(b)  Number  of  nonbroadcasting  (commercial  or  Govern¬ 
ment)  RECEIVING  stations  located  within  various  dis¬ 
tances  of  proposed  location  of  transmitter  is  as  follows:  To 
be  determined  1  mile . ,  2  miles . , 

3  miles . 

23.  (a)  Name  and  give  location  of  all  AIRPORTS  within 
10  miles  of  proposed  location  of  transmitter  To  be  deter¬ 
mined 

(b)  Give  distance  from  proposed  location  of  trans- 
50  mitter  to  each  of  such  airports  To  be  determined 

(c)  Name  and  give  distance  to  any  established 

AIRWAYS  within  10  miles  of  proposed  location  of  trans¬ 
mitter  . 

(d)  Give  maximum  height  (in  feet)  of  towers  above 
ground  level  To  be  determined 

(e)  Will  towers  be  painted  and  marked  with  signal  lights 
to  conform  with  specifications  of  Department  of  Commerce 
(see  Aeronautics  Bulletin  No.  9)?  Yes,  if  required 

24.  Proposed  location  of  main  studio:  State  Nebraska 
County  Douglas  City  or  town  Omaha  Street  and  number 
14th  &  Farnuin  Other  studios  maintained  by  station  Police 
Dept.,  Hotel  Paxton,  Hotel  Fontenelle,  Chermont  Ballroom, 
Cabette  Night  Club  and  Sears,  Roebuck  &  Co. 

25.  Average  percentage  of  time  expected  to  be  devoted 
monthly  to  following  services: 


C  o  m  m  e  rc  ia  l  Prog  rams 

(1)  Entertainment  164)4 

Hrs. 

(2)  Educational  lb1/**  hrs. 

(3)  Religious . 

(4)  Agricultural . 

(5)  Fraternal  . 

(6)  . 

(7)  . 


S  as  tain  i  ng  Prog  r  a  ms 

(1)  Entertainment  252  hr. 

(2)  Educational  64  hr. 

(3)  Religious  11  hr. 

(4)  Agricultural  26  hr. 

(5)  Fraternal . 

(6)  . 

(7)  . 


26.  (a)  Does  applicant  expect  to  obtain  programs  from 
what  is  known  as  a  “chain”?  Yes 

(b)  Name  of  chain  or  chains  National  Broadcasting  Com¬ 
pany,  Red  Network 
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(c)  What  will  be  the  percentage  of  total  time  proposed 
to  be  used  for  chain  programs  (i.  e.,  programs,  both  paid 
and  sustaining,  which  are  duplicated  by  any  other  station)  ? 
376  hours 

(d)  What  will  be  the  percentage  of  total  time  proposed 
to  be  used  for  mechanical  reproduction  (i.  e.,  phonograph 
records,  electrical  transcriptions,  player  piano,  etc.)?  iy> 
hours  per  month 

27.  (a)  State  the  objects  to  be  attained  by  the  con- 
51  struction,  or  changes  in  construction,  for  which  ap¬ 
plication  is  made  See  attached  statement 

(b)  State  definitely  what  service  will  be  rendered  by  the 
proposed  station  which  is  not  now  available  to  the  commu¬ 
nity  which  it  expects  to  serve  See  attached  statement 

28.  if  the  construction  permit  is  granted,  the  construction 
will  be  commenced  within  30  days  of  the  granting  thereof 
and  will  be  completed  and  the  station  ready  for  operation 
within  6  months  days  thereafter. 

29.  The  applicant  waives  any  claim  to  the  use  of  any  par¬ 
ticular  frequency  or  of  the  ether  as  against  the  regulatory 
power  of  the  United  States  because  of  the  previous  use  of 
the  same,  whether  by  license  or  otherwise,  and  requests  a 
construction  permit  in  accordance  with  this  application. 

Dated  this  21st  day  of  September,  1934. 

WOODMEN  OF  THE  WORLD  LIFE 
INSURANCE  ASSOCIATION 
By  PAUL  M  SEGAL 

Attorney  for  Applicant. 

Washington 

District  of  Columbia  ss: 

Paul  M.  Segal,  being  first  duly  sworn,  upon  his  oath  de¬ 
poses  and  says  that  he  is  the  attorney  for  the  above-named 
(If  applicant  is  not  an  individual,  state  relation  of  affiant  to 

applicant) 

applicant,  and  that  the  facts  stated  in  the  foregoing  appli¬ 
cation  and  all  exhibits  attached  thereto  are  true  of  his  own 
knowledge,  except  as  to  such  statements  as  are  therein 
stated  to  be  on  information  and  belief,  and  as  to  such  state¬ 
ments  he  believes  them  to  be  true. 

PAUL  M  SEGAL 
{Affiant) 
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Subscribed  and  sworn  to  before  me  this  21st  day  of  Sep¬ 
tember,  1934. 


RICHARD  A.  MAH  AX 


Notary  Public. 


My  commission  expires  February  1st  1938. 

52  Before  the  Federal  Communications  Commission 

Washington,  D.  C. 


Application  of 

For  Construction  Permit  or  Modification  of  License, 
Dated : 

1.  Supplement  to  Application 

2.  Petition  for  Amendment  of  Regulations. 


This  document  is  filed  as  part  of  the  application  to  which 
it  is  attached.  If  that  application  is  for  modification  of 
license,  it  is  the  intention  of  this  document  to  answer  ques¬ 
tions  4  and  5.  If  that  application  is  for  construction  per¬ 
mit,  it  is  the  intention  of  this  document  to  answer  questions 
14(f)  and  27. 

In  addition,  it  is  desired  to  request  that  the  Commission 
give  consideration  to  an  amendment  of  its  regulations, 
either  in  closed  session  or  at  public  hearing  on  the  question, 
or  in  connection  with  the  hearing,  if  any,  which  may  be  held 
upon  the  present  application  and,  upon  such  consideration, 
amend  its  regulations  as  follows; 

(1)  By  adding  the  following  language  at  the  conclusion  of 
paragraph  120  of  the  rides  and  regulations; 

“ /> rocidrd .  however,  that  upon  the  joint  applications  of 
all  the  stations  operating  at  night  upon  any  such  frequency, 
the  Commission  may  authorize  an  increase  to  a  power  of 
not  more  than  5.000  watts  for  each  such  station  by  multiply¬ 
ing  its  present  power  by  a  uniform  factor  commonly  ap¬ 
plied  to  all  such  stations." 

(2)  By  adding  a  new  subparagiaph  109  (!  as  follows; 

“Where  the  power  of  regional  stations  is  uniformly  in- 

creased  upon  any  frequency  pursuant  to  the  proviso  of 
paragraph  120,  such  power  increase  shall  not  be  construed 
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as  increasing  the  quota  assignment  of  the  stations  in¬ 
volved.  ’  ’ 

The  applicant  desires  to  here  make  a  brief  show- 
53  ing  in  support  of  these  proposed  amendments,  in 
order  to  indicate  to  the  Commission  the  nature  of 
evidence  which  it  is  prepared  to  introduce  if  the  Commis¬ 
sion  deems  it  advisable  to  hold  a  hearing  upon  this  subject, 
and  to  call  to  the  attention  of  the  Commission  the  various 
factors  which  are  generally  known  to  be  applicable. 

The  purpose  of  the  present  application,  and  the  proposed 
amendments  to  the  regulations  associated  with  it,  is  to  re¬ 
quest  a  five-fold  increase  in  power  at  night  and  to  5000  watts  I 
day  for  all  stations  operating  upon  applicant’s  frequency,  i 
The  authorization  requested  is  commonly  known  as  “the 
horizontal  power  increase”  and  has  heretofore  been  the  I 
subject  of  consideration  by  the  Federal  radio  commission 
in  connection  with  a  group  of  applications  filed  four  years  j 
ago  by  all  of  the  stations  operating  within  the  continental 
limits  of  the  Cnited  States  on  the  frequency  940  kc.  In  that 
case  an  intensive  and  cogent  showing  was  made  as  to  the 
advantages  in  the  way  of  public  service  that  would  be  ac-  i 
corded  by  granting  the  applications.  A  study  of  the  com-  i 
mission's  findings  issued  in  connection  with  the  case  indi¬ 
cates  that  it  was  at  least  in  part  satisfied  that  substantial 
advantages  would  accrue  from  the  granting  of  the  applica-  | 
lions.  However,  the  Radio  commission  considered  itself 
hound  by  certain  of  regulations  now  sought  to  be  amended 
and,  one  commissioner  dissenting,  denied  the  applications,  j 
As  a  succinct  statement  of  the  case  for  higher  power  there 
is  attached,  for  reference,  a  copy  of  Mr.  La  fount's  dissent-  | 
ing  opinion  as  an  appendix. 

Applicant  believes  that  since  the  decision  of  tin*  Radio 
commission  in  ihe  case  referred  to,  developments  in  the 
technique  of  radio  transmission  and  reception  have  been  so  | 
substantial  that  a  change  in  conditions  has  been  brought 
aboul  which  justifies  Ihe  adoption  by  the  Federal  communi-  j 
cations  commission  of  the  reasoning  contained  in  the  ap-  j 
pend  i  x. 

The  limitation  of  power  to  1000  watts  upon  regional  chan-  j 
1 1 < 1 1 s  is  based  upon  the  Icclmique  of  192S.  It  originated  in  I 
(Jetieral  Order  40,  by  which  the  Federal  radio  commission 
for  the  first  time  undertook  to  set  up  a  scheme  of  allocation 
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for  broadcasting  stations.  At  that  time  loud-speaker  recep¬ 
tion  and  alternating-current  receiving  sets  were  not  as  com¬ 
mon  as  they  are  today.  In  fact  much  of  the  listening  done 
by  the  public  was  in  an  adventurous  mood  seeking  identi¬ 
fication  of  stations  rather  than  consistent,  high-quality  en¬ 
tertainment.  Today,  six  years  after,  it  cannot  be  ques¬ 
tioned  that  regular,  high-quality  coverage  is  the  primary 
consideration  among  the  needs  of  the  listener.  Practically 
all  regional  broadcasting  stations  find  that  their  service 
areas,  while  extending  for  such-and-such  a  distance 
54  in  various  directions,  have  within  them  spots,  where 
because  of  population  congestion  or  other  reasons 
the  ratio  of  noise  to  signal  intensity  is  too  high.  There  is 
nothing  to  be  done  about  this  problem  except  increase  the 
power  of  the  broadcasting  station.  If  this  can  be  accom¬ 
plished  without  causing  additional  interference,  it  would 
seem  unwise  to  prevent  its  accomplishment  merely  because 
of  considerations  which  were  applicable  in  1928. 

The  Radio  commission  did,  as  a  matter  of  fact,  by  a  course 
of  decisions  and  orders,  attempt  to  increase  coverage 
throughout  the  country  by  allowing  uniform  increases  in 
power.  It  removed  restriction  of  power  on  clear  channels ; 
it  increased  the  allowance  of  power  for  high  power  regional 
channels;  by  General  Order  91  on  May  24,  1930,  and  by 
paragraph  135  of  its  regulations  sometime  later  it,  in  effect, 
authorized  uniform  power  increases  by  changing  the  method 
of  rating  power.  These  various  expedients  have  resulted 
in  higher  signal  intensities  throughout  the  country  and 
more  reliable  service  to  the  public,  and  have  thus  stimulated 
the  development  of  high  quality  broadcasting. 

There  can  be  no  question  but  that  the  amendment  to  the 
regulations  suggested  in  this  petition  will  permit  of  the 
increasing  of  signal  level  without  in  any  wise  changing  the 
interference  situation  at  night.  At  any  given  point  inter¬ 
ference  between  broadcasting  stations  operating  upon  the 
frequency  involved  will  not  be  altered  but  the  signal  in¬ 
tensity  within  the  service  range  of  the  stations  will  be  in¬ 
creased  as  much  as  two  and  one-quarter  times.  This  is  due 
to  nighttime  interference  being  a  matter  of  ratio  which  is 
not  changed  by  uniform  increases  of  power.  During  the 
day,  service  areas  will  be  extended  to  approximately  twice 
what  they  now  are. 
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It  may  be  that  there  are  frequencies  upon  which  this 
policy  cannot  be  effected  by  reason  of  inadequate  separa¬ 
tion  of  some  of  the  stations  from  stations  on  adjoining  fre¬ 
quencies,  but  this  should  not  stand  in  the  way  of  according 
improvement  to  the  listeners  of  those  stations  which  have 
frequency  assignments  such  that  the  present  technique  jus¬ 
tifies  the  increased  power. 

Respectfully  submitted, 

WOODMEN  OF  THE  WORLD  LIFE 
INSURANCE  ASSOCIATION 

Bv  PAUL  M  SEGAL 
GEO  S  SMITH 
Its  Attorneys. 

55  Appendix 

Dissenting  opinion  of  Commissioner  H.  A.  Lafount, 
August  12,  1932,  in  the  matter  of  the  applications  of  the  940 
kc.  stations: 

A  careful  examination  of  the  evidence  in  this  case  shows 
conclusively  that  the  public  interest,  convenience  and  neces¬ 
sity  would  be  served  by  the  granting  of  these  applications. 

The  four  stations  involved  have  shown  a  commendable 
spirit  in  the  research  involved  in  the  development  of  their 
applications  and  the  conduct  of  the  hearings  in  this  case  in 
an  effort  to  improve  their  service  areas  in  the  public  in¬ 
terest.  In  the  preparation  and  prosecution  of  these  applica¬ 
tions,  the  stations  have,  it  would  appear,  been  guided  more 
by  consideration  of  public  service  than  by  the  desire  to  im¬ 
prove  their  own  financial  returns.  Additional  revenue  made 
available  to  a  station  because  of  such  increases  in  power  as 
are  here  proposed  is  not  ordinarily  commensurate  with  the 
investment  and  cost  of  operation. 

The  evidence  before  us  in  indisputable  that,  so  far  as 
daytime  conditions  are  concerned,  the  granting  of  the  pres¬ 
ent  applications  would  extend  the  service  of  these  four  sta¬ 
tions  over  large  areas  not  now  receiving  good  coverage  in 
rural  districts  of  Maine,  Kentucky,  North  Dakota,  Oregon, 
and,  to  some  extent,  Minnesota.  This  would  be  of  substan¬ 
tial  public  benefit.  At  night  it  is  unquestionable  that  within 
areas  now  receiving  service  from  these  stations  there  would 
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be  a  substantial  increase  in  the  intensity  of  signal  and  many 
listeners  in  these  areas  who  have  received  service  which 
has  been  subject  to  interruption  from  static  and  man-made 
interference  would  benefit  from  a  signal  sufficiently  strong 
to  overcome  such  present  annoyances  and  interruptions.  It 
is  furthermore  shown  that  where  there  might  be  interfer¬ 
ence  at  present  such  interference  would  not  be  increased. 
Hence,  in  large  measure,  the  improved  daytime  conditions 
are  applicable  at  night  insofar  as  the  operation  of  these 
stations  with  5  kilowatts  as  proposed  would  enable  them  to 
ronrVr  good  service  to  thousands  of  listeners  not  now  en¬ 
joying  such  service  from  these  stations.  Furthermore,  this 
benefit  could  be  had  without  injuring  anyone  or  depriving 
any  station  of  any  of  its  coverage  or  any  portion  of  the 
privileges  conferred  upon  it. 

All  that  might  be  said  to  stand  in  the  way  of  the  granting 
of  these  applications  is  a  strict  interpretation  and  applica¬ 
tion  of  two  of  our  regulations.  One  of  these  regulations  is 
Paragraph  120  of  the  Commission’s  Rules  and  Regulations 
(formerly  set  forth  in  Paragraph  4c  of  General  Order  40) 
which  provides  as  follows: 

“The  following  frequencies  are  designated  as  regional 
frequencies  and  are  allocated  for  use  by  regional  stations 
which  arc  permitted  to  operate  simultaneously  unless  other¬ 
wise  restricted: 

. 940 . 

“The  operating  power  of  such  stations  shall  not  be  less 
than  250  watts,  nor  during  nighttime  greater  than  1000 
watts,  nor  during  daytime  greater  than  2500  watts,  but  in 
the  case  of  Canadian  shared  frequencies  subject  to  the  fur- 
thor  restrictions  stated  in  paragraph  123.” 

Since  the  enactment  of  General  Order  40  there  have  been 
very  substantial  increases  in  power  throughout  the  country 
under  the  Commission’s  regulations.  We  have  provided 
that  clear  channel  stations  are  no  longer  limited  to  a  regu¬ 
lar  power  of  25  kilowatts  but  that  four  of  these  in  each  zone 
may  use  50  kilowatts  regular  power.  The  limitation  upon 
the  power  of  so-called  high  power  regional  stations  has  been 
changed  from  5  kilowatts  to  10  kilowatts.  Many  regional 
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stations  having  power  of  250  watts,  300  watts,  etc.,  have 
been  permitted  to  increase  power  and  the  general  tendency 
in  the  local  field  has  been  to  increase  from  such  powers  as 
10  watts,  15  watts  and  25  watts  to  a  usual  power  of  100 
watts.  There  has  also  been  a  substantial  increase  in  addi¬ 
tional  daytime  power.  The  policy  of  allowing  power  in¬ 
creases  was  followed  until  the  recent  crystallization  of  the 
quota  system. 

From  these  factors  and  from  general  changes  in  public 
tastes  it  appears  that  present  requirements  are  for  higher 
levels  of  signal  intensity  for  good  service  than  have  pre¬ 
vailed  in  the  past.  This  can  be  seen  from  a  study  of  the 
reports  of  the  Conferences  held  by  Secretary  Hoover  prior 
to  the  enactment  of  the  Radio  Act  of  1927,  when  the  term 
“high  power  station”  was  generally  used  to  apply  to  sta¬ 
tions  having  powers  of  1,000  watts  or  over. 

In  the  earlier  days  of  broadcasting  when  the  re- 
56  ception  of  entertainment  was  a  matter  for  enthusiasts 
and  long  distance  reception,  when  all  reception  was 
done  upon  head  sets  prior  to  high  quality  audio  transmis¬ 
sion,  when  reception  had  for  its  purpose  identification 
rather  when  enjoyment,  there  was  little  demand  for  high 
level  of  signal  and  no  great  interest  in  quality.  The  ex¬ 
pressed  objections  were  usually  instances  where  perceptible 
heterodyne  of  marked  intensity  was  heard  or  where  there 
was  actual  static  or  noise  level  high  enough  to  prevent 
identification  of  the  station  received.  Since  those  days  the 
entire  theory  of  radio  reception  has  been  revised.  Since 
the  development  of  high  quality  transmitting  technique,  of 
newer  and  more  faithful  instrumentalities,  of  high  voltage 
loud  speakers,  higher  signal  intensity  is  absolutely  neces¬ 
sary.  In  view  of  this,  some  thought  must  be  given  to  the 
purposes  behind  the  enactment  of  Paragraph  120  (General 
Order  40).  A  perusal  of  the  Commission’s  publications 
contemporaneous  with  the  enactment  of  the  Order  will 
show  that  the  purposes  of  that  Order  are: 

1.  Provision  for  the  enforcement  of  the  Davis  Amend¬ 
ment,  and 

2.  An  orderlv  and  systematic*  framework  for  the  alloca- 

«  * 

tion  and  assignment  of  broadcasting  stations  on  a  logical 
and  definite  plan. 
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Neither  of  these  purposes  are  served  by  assuming  that 
the  power  limitations  contained  in  the  Order  are  intended 
as  limitations  for  all  time  upon  actual  wattage  in  an  antenna 
regardless  of  service,  coverage  or  interference.  That  no 
such  significance  can  be  imported  into  the  Order  will  appear 
from  the  changes  which  have  been  progressively  made  into 
the  methods  of  evaluating  station  power.  Originally  all 
transmitting  installations  were  rated  as  to  their  output 
power  upon  the  basis  of  one-half  the  voltage  times  the  am¬ 
perage  introduced  into  the  tubes  of  the  last  power  amplifier 
stages.  Subsequently,  this  factor  for  dividing  the  input 
was  reduced  on  several  occasions.  Provisions  were  made 
by  general  order  that  in  some  types  of  circuits  the  figure  to 
be  taken  as  the  actual  power  because,  in  the  case  of  low 
level  modulation,  from  33  1/3  per  cent  to  40  per  cent  of 
that  of  the  input.  Thus  in  the  case  of  transmitters  of  this 
type  at  least  an  effective  general  power  increase  was  given 
bv  the  terms  of  General  Order  91,  enacted  in  May  of  1930. 
The  Commission’s  Rules  and  Regulations  of  February, 
1932,  in  Paragraph  135,  extended  such  an  effective  increase 
in  power  to  stations  using  grid  bias  modulation  to  a  point 
where  the  actual  rated  power  is  given  as  from  22  per  cent 
to  27  per  cent  of  the  rated  input  power.  It  is  true,  of 
course,  that  these  changes  in  regulations  have  been  neces¬ 
sary  to  correspondingly  express  the  actual  power  used,  but, 
in  effect,  assuming  a  station  to  have  retained  a  constant 
circuit  throughout,  that  station  was  able  to  avail  itself  of 
increased  power. 

It  will  thus  be  seen  that  the  Commission  could  never  have 
intended  to  definitely  and  permanently  restrict  power  out¬ 
put.  Such  a  restriction  would  be  similar  to  our  restricting 
the  power  of  an  incandescent  electric  globe.  No  benefit 
could  accrue  from  such  an  Order.  In  fact,  considerable 
harm  would  result  in  requiring  the  public  to  use  a  low 
wattage  lamp  or  a  poor  one  when  a  good  lamp  was  avail¬ 
able.  So  also  in  radio  reception  there  is  no  good  accom¬ 
plished  by  requiring  the  listener  to  use  a  weak,  distorted, 
noisy  signal  when  a  satisfactory  one  can  be  provided  with¬ 
out  actual  additional  cost  to  the  listener  and  with  no  sub¬ 
stantial  additional  interference  to  other  stations.  What 
must  have  been  intended  by  the  Commission  is  considera¬ 
tion  of  power  output  in  terms  of  service,  intensity  and  in- 
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I 

terference,  and  if  power  changes  can  be  made  which  will 
increase  either  service  or  intensity  or  both  without  affecting 
interference  it  cannot  be  presumed  that  the  Commission 
intended  to  so  forever  abide  by  the  present  terms  of  Para¬ 
graph  120  as  to  preclude  such  improvements.  A  power  limi¬ 
tation  in  regional  channel  assignments  is  for  the  primary 
purpose  of  keeping  the  various  stations  upon  the  frequency 
on  a  substantial  equality  so  far  as  service  and  interference 
may  be  concerned. 

In  fact,  this  conclusion  is  supported  by  actual  pronounce¬ 
ment  made  at  the  time  of  the  enactment  of  the  General  Or¬ 
der.  In  the  Commission’s  Second  Annual  Report,  it  pub¬ 
lished  an  analysis  of  General  Order  40,  its  effect  and  sig¬ 
nificance,  over  the  signature  of  its  then  Chief  Engineer,  Dr. 

J.  H.  Dellinger  (Second  Annual  Report,  pp.  215-218).  In 
his  discussion  Dr.  Dellinger  savs  of  General  Order  40,  in  p. 

216: 

“It  is  also  in  essential  accord  with  the  recommendations 
of  the  radio  engineers  in  the  April  6,  1928,  conference,  ex¬ 
cept  that  only  40  high  power  exclusive  channels  are  pro-  J 
vided  instead  of  50.’’ 

Dr.  Dellinger  there  referred  to  a  summary  he  had  pre-  { 
pared  to  the  discussion  of  a  conference  of  engineers,  April 
6,  1928,  which  is  published  in  the  Second  Annual  Report  in 
pp.  131-133.  In  that  summarv  Dr.  Dellinger  states,  in  p. 

132: 

“As  an  exception  to  these  general  recommenda-  J 
57  tions  for  classes  B  and  A,  it  is  noted  that  where  two 
or  more  stations  operating  on  the  same  channel  are 
all  increased  in  power  by  the  same  factor  their  heterodvne- 
free  service  ranges  will  be  substantially  unaffected  and  a  | 
better  signal  (with  respect  to  noise  interference)  will  be  de¬ 
livered  within  each  service  area.  This  will  be  at  the  expense 
of  producing  a  stronger  heterodyne  whistle  outside  the  ser¬ 
vice  areas  of  the  two  stations  concerned.” 

This  is  the  basis  of  the  present  applications,  and  it  is  a  basis 
which  is  contemporary  with  and  was  a  part  of  the  grounds 
for  the  promulgation  of  General  Order  40.  And  a  present 
day  application  is  of  even  more  significance  because  modern  j 
frequency  control  is  now  eliminating  heterodyne  interfer- 
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ence,  thus  having  the  actual  effect  of  allowing  for  more 
power. 

Evidence  in  this  case  was  that  there  would  be  no  in¬ 
creased  heterodyne  interference,  that  the  results  anticipated 
by  Dr.  Dellinger  would  be  realized,  and  it  must  be  concluded 
that  tiie  granting  of  these  applications  complies  with  the 
purpose  and  intention  of  General  Order  40;  that  since  the 
wording  of  that  Order  is  such  as  to  prevent  its  bringing 
about  the  very  object  for  which  it  was  promulgated  it  should 
be  amended. 

It  has  also  been  stated  that  the  granting  of  these  applica¬ 
tions  violates  the  quota  system  which  we  have  established. 
But  we  must  not  consider  that  the  provisions  of  the  quota 
system  are  of  such  mathematical  accuracy  that  they  need  be 
used  to  prevent  the  rendition  of  service  where  required  by 
the  listening  public  which  cannot  otherwise  be  served  under 
a  strict  and  mathematical  interpretation  of  that  system.  By 
our  minute  entry  of  June  25,  1930,  we  have  set  400  of  the 
units  prescribed  by  General  Order  92  as  the  maximum  num¬ 
ber  of  units  for  the  United  States.  We  did  this  upon  an 
engineering  analysis  of  the  maximum  number  of  stations 
which  we  believe  can  be  assigned  without  undue  interfer¬ 
ence  upon  the  90  available  frequencies  set  aside  for  broad¬ 
casting  purposes.  We  considered  those  frequencies  as  sub¬ 
stantially  equivalent  each  to  the  other  from  the  standopint 
of  charge  and  nothing  could  be  further  from  our  original 
intention  than  to  contend  that  a  method  which  has  been 
shown  in  this  case  for  the  further  utilization  of  one  of  those 
90  frequencies  should  by  that  token  deprive  that  frequency 
of  its  equivalent  character  and  require  that  more  units  be 
charged  to  the  frequency  of  940  kilocycles  than  to  any  other 
regional  frequency,  merely  because  the  stations  assigned 
to  it  have  presented  a  method  for  its  fuller  utilization.  The 
very  text  of  our  quota  regulations  allows  for  diversion  from 
the  strict  formalism  of  the  figures.  We  have  so  provided 
in  Paragraph  6  f  and  g  of  the  Rules  and  Regulations. 

Moreover,  in  these  applications,  the  applicants  request 
the  Commission  to  make  whatever  amendments  might  be 
necessary  for  their  granting.  I  think  that  the  strict  appli¬ 
cation  of  Paragraphs  120  and  109  to  this  case  works  an  un¬ 
necessary  hardship  which  was  never  intended  when  those 
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regulations  were  promulgated  and  that  proper  amendments 
should  be  made. 

The  following  language  should  be  added  to  Paragraph 
120: 

“Provided,  that  if  upon  any  of  the  above-named  fre¬ 
quencies  it  appears  to  the  satisfaction  of  the  Commission 
that  additional  power  may  be  used  simultaneously  by  all 
stations  operating  upon  said  frequency  without  increasing 
interference  to  stations  upon  adjacent  frequencies,  said 
maximum  allotment  of  power  may  be  5,000  watts.” 

And  the  following  language  should  be  added  to  Paragraph 
109-A(d) : 

“Provided,  that  in  case  such  stations  are  authorized  to 
use  additional  power  pursuant  to  Paragraph  120  of  these 
Regulations,  as  amended,  such  additional  power  shall  not 
have  the  effect  of  increasing  this  unit  value.” 

58  United  States  of  America 

Federal  Radio  Commission 

File  No.  4-R-B-686 
Official  No.  686 
Call  Letters  WOW 


Radio  Broadcasting  Station  LiceMse 

Subject  to  the  provisions  of  the  Radio  Act  of  1927,  as 
amended,  subsequent  acts,  and  treaties,  and  all  regulations 
heretofore  or  hereafter  made  by  this  Commission,  and  fur¬ 
ther  subject  to  conditions  set  forth  in  this  license,  the 
Licensee  Woodmen  of  the  World  Life  Insurance  Association 
is  hereby  authorized  to  use  and  operate  the  radio  transmit¬ 
ting  apparatus  hereinafter  described  for  the  purpose  of 
broadcasting  for  the  term  beginning  3  a.m.  E.S.T.  March  1, 
1934  and  ending  3  a.  m.  E.S.T.  September  1,  1934. 

The  licensee  diall  use  and  operate  said  apparatus  only  in 
accordance  with  the  following  terms : 

1.  On  a  frequency  of  590  kc. 

2.  With  power  no  1  kilo  watts,  with  an  additional  xxx 
watts  (a)  from  local  sunrise  to  local  sunset  only.  ( b ) 
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experimentation  to  determine  whether  interference  re¬ 
sults.  ( c ) 

Height  of  Antenna  (from  ground  or  counterpoise  to  high¬ 
est  point  of  Antenna)  xxx  meters.  Antenna  current  xxx 
amperes. 

3.  During  the  following  period  or  periods  of  time :  Un¬ 
limited  time. 

4.  Under  the  call  letters  WOW 

5.  With  the  main  studio  of  the  station  located  at:  19th 
Floor  of  WOW  Building,  Farnam  St.,  at  14th  St.,  Omaha, 
Nebraska. 

The  apparatus  hereinabove  authorized  to  be  used  and  op¬ 
erated  is  located  at:  Farnam  St.  at  14th  St.,  Omaha,  Ne¬ 
braska. — Lat.  41°  15'  34"  North, 

Long.  95  55  57  West. 

And  is  described  as  follows:  Western  Electric,  Type 
D-87737,  Broadcasting  Transmitter.  Serial  No.  119,  Direct 
Crystal  Control.  Last  radio  stage:  one  1  kilowatt  vacuum 
tube  for  low  level  modulation,  (W.W.  228-A).  Maximum 
rated  carrier  power  output  1  kilowatt. 

For  emergency  purposes  only,  when  by  reason  of  break¬ 
down  or  similar  reason  the  said  apparatus  can  not  be  used, 
the  licensee  is  authorized  to  use  and  operate  (but  only  in 
accordance  with  the  terms  and  conditions  of  this  license) 
the  auxiliary  radio  transmitting  apparatus  located  at: 
and  described  as  follows : 

The  Commission  reserves  the  right  during  said  license 
period  of  terminating  this  license  or  making  effective  any 
changes  or  modification  of  this  license  which  may  be  neces¬ 
sary  to  comply  with  any  decision  of  the  Commission  ren¬ 
dered  as  a  result  of  any  hearing  held  under  the  rules  of  the 
Commission  prior  to  the  commencement  of  this  license  pe¬ 
riod  or  any  decision  rendered  as  a  result  of  any  such  hear¬ 
ing  which  has  been  designated  but  not  held,  prior  to  the 
commencement  of  this  license  period. 

This  license  is  issued  on  the  licensee’s  representation  that 
the  statements  contained  in  licensee’s  application  are  true 
and  that  the  undertakings  therein  contained  so  far  as  they 
are  consistent  herewith,  will  be  carried  out  in  good  faith. 
The  licensee  shall,  during  the  term  of  this  license,  render 
such  broadcasting  service  as  will  serve  public  interest,  con- 
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venience,  or  necessity  to  the  full  extent  of  the  privileges 
herein  conferred. 

This  license  shall  not  vest  in  the  licensee  any  right  to 
operate  the  station  nor  any  right  in  the  use  of  the  frequency 
designated  in  the  license  beyond  the  term  hereof,  nor  in  any 
other  manner  than  authorized  herein.  Neither  the  license 
nor  the  right  granted  hereunder  shall  be  assigned  or  other¬ 
wise  transferred  in  violation  of  the  Radio  Act  of  1927  as 
amended.  This  license  is  subject  to  the  right  of  use  or  con¬ 
trol  by  the  Government  of  the  United  States  conferred  by 
Section  6  of  the  Radio  Act  of  1927. 

Dated  this  6th  day  of  February,  1934 

By  direction  of  the 

FEDERAL  RADIO  COMMISSION, 
HERBERT  L  PETTEY 

Secretary . 

[seal]  WPM 

59  United  States  of  America 

Federal  Communications  Commission 


File  No.  B4-R-686 
Official  No.  686 
Call  Letters  WOW 

Radio  Broadcasting  Station  License 

Subject  to  the  provisions  of  the  Communications  Act  of 
1934,  subsequent  acts,  and  treaties,  and  all  regulations  here¬ 
tofore  or  hereafter  made  by  this  Commission,  and  further 
subject  to  conditions  set  forth  in  this  license,  the  Licensee 
Woodmen  of  the  World  Life  Insurance  Association  is  here¬ 
by  authorized  to  use  and  operate  the  radio  transmitting  ap¬ 
paratus  hereinafter  described  for  the  purpose  of  broad¬ 
casting  for  the  term  beginning  March  1,  1937,  (3  a.m.,  East¬ 
ern  Standard  Time)  and  ending  September  1,  1937  (3  a.m., 
Eastern  Standard  Time) 

The  licensee  shall  use  and  operate  said  apparatus  only  in 
accordance  with  the  following  terms : 

1.  On  a  frequency  of  590  kc. 
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2.  With  power  of  1  kilowatts,  with  an  additional  4  kilo¬ 
watts  from  6:00  a.m.  to  local  sunset  onlv.*  Antenna  cur- 

•> 

rent  3.42  amperes  for  1  kilowatts;  7.65  amperes  for  5  kilo¬ 
watts.  Antenna  resistance  85.5  ohms. 

3.  During  the  following  period  or  periods  of  time :  Un¬ 
limited  time. 

4.  Under  the  call  letters  WOW 

5.  With  the  main  studio  of  the  station  located  at:  2nd 
Floor,  Insurance  Bldg.,  17th  and  Farnam  Streets,  Omaha, 
Nebraska. 

The  apparatus  hereinabove  authorized  to  be  used  and 
operated  is  located  at:  56th  and  Kansas  Avenue,  Omaha, 
Nebraska.  Lat.  41°  19'  00"  North, 

Long.  95  59  52  West, 
and  is  described  as  follows : 

Western  Electric,  Type  D-96847  Broadcasting  Transmit¬ 
ter.  Direct  Crystal  Control.  Last  radio  stage:  two  500 
watt  vacuum  tubes  for  low  level  modulation  (W.E.  279-A) 
for  1  kilowatt;  two  2.5  kilowatt  vacuum  tubes  (W.  E. 
220-B)  for  5  kilowatts.  Maximum  rated  carrier  power 
output  5  kilowatts.  Antenna:  Type — guyed  uniform  cross 
section  vertical  radiator;  vertical  lead  454  feet;  overall 
height  458  feet ;  direct  ground. 

Tower  painted  and  lighted  in  accordance  with  attached 
specifications. 

The  Commission  reserves  the  right  during  said  license 
period  of  terminating  this  license  or  making  effective  any 
changes  or  modification  of  this  license  which  may  be  neces¬ 
sary  to  comply  with  any  decision  of  the  Commission  ren¬ 
dered  as  a  result  of  any  hearing  held  under  the  rules  of  the 
Commission  prior  to  the  commencement  of  this  license  pe¬ 
riod  or  any  decision  rendered  as  a  result  of  any  such  hear¬ 
ing  which  has  been  designated  but  not  held,  prior  to  the 
commencement  of  this  license  period. 

This  license  is  issued  on  the  licensee’s  representation  that 
the  statements  contained  in  licensee’s  application  are  true 
and  that  the  undertakings  therein  contained  so  far  as  they 
are  consistent  herewith,  will  be  carried  out  in  good  faith. 

•Average  hour  of  local  sunset:  March,  6:30  p.m.;  April,  7:00  p.m.;  May, 
7:30  p.m.;  June,  8:00  p.m.;  July,  8:00  p.m.;  August,  7:30  p.m.;  Central 
Standard  Time. 
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The  licensee  shall,  during  the  term  of  this  license,  render 
such  broadcasting  service  as  will  serve  public  interest,  con¬ 
venience,  or  necessity  to  the  full  extent  of  the  privileges 
herein  conferred. 

This  license  shall  not  vest  in  the  licensee  any  right  to  op¬ 
erate  the  station  nor  any  right  in  the  use  of  the  frequency 
designated  in  the  license  beyond  the  term  hereof,  nor  in  any 
other  manner  than  authorized  herein.  Neither  the  license 
nor  the  right  granted  hereunder  shall  be  assigned  or  other¬ 
wise  transferred  in  violation  of  the  Communications  Act  of 
1934.  This  license  is  subject  to  the  right  of  use  or  control 
by  the  Government  of  the  United  States  conferred  by  sec¬ 
tion  606  of  the  Communications  Act  of  1934. 

Dated  this  16th  day  of  February,  1937 

By  direction  of  the 

FEDERAL  COMMUNICATIONS  COMMISSION, 

. Acting  Secretary.  . 

[seal]  WPM 

60  The  tower  shall  be  painted  throughout  its  height 
with  alternate  bands  of  international  orange  (orange 
yellow  No.  5  of  Color  Card  Supplement  to  the  United  States 
Army  Quartermaster  Corps  Specifications  No.  3-1)  and 
white,  terminating  with  international  orange  bands  at  both 
top  and  bottom.  The  widlh  of  the  international  orange 
bands  shall  be  from  30  to  40  feet.  The  white  bands  shall 
be  one-half  the  width  of  the  international  orange  bands. 

For  night  marking  there  shall  be  installed  at  the  top  of 
the  tower  in  such  manner  as  to  be  visible  in  all  directions 
an  electric  code  beacon  similar  to  a  300  Airways  electric 
code  beacon  of  the  double  Fresnel  lens  type  equipped  with 
two  500- watt  lamps  and  aviation  red  color  shades. 

In  addition,  two  100-watt  lamps  shall  be  mounted  on  oppo¬ 
site  diagonal  corners  at  both  the  one-third  and  two-thirds 
heights  of  the  tower  and  so  arranged  as  to  be  visible  from 
any  angle  of  approach.  All  of  the  above  lamps  shall  be  in 
red  holophane  globes. 

All  lighting  shall  be  exhibited  from  dusk  to  dawn. 

In  the  event  further  developments  should  indicate  the 
need  for  additional  marking,  a  24-inch  rotating  beacon  on 
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the  highest  station  building  and/or  a  radio  marker  beacon 
may  be  required. 

63  Federal  Communications  Commission 

Washington,  D.  C. 

Docket  No.  2412. 

In  Re:  The  application  of  W.KZO,  Incorporated, 
Kalamazoo,  Michigan. 

Application  for  construction  permit;  frequency  requested, 
590  kilocycles ;  power  requested,  1  kilowatt.  Unlimited 
time. 

Others  notified: 

WOW,  Omaha,  Nebraska 

WEEI,  Boston,  Massachusetts 

KHQ,  Spokane,  Washington 

WJBK,  Detroit  Michigan 

WJR,  Detroit,  Michigan 

WKBZ,  Ludington,  Michigan 

Walter  B.  Stiles,  Grand  Rapids,  Mich. 

Hearing  Room, 

Federal  Communications  Commission, 

8239  New  Post  Office  Department  Building, 

Washington,  D.  C. 

Friday,  September  7,  1934. 

The  above-entitled  matter  came  on  for  hearing  at  10 
o’clock  a.  m. 

BEFORE :  George  H.  Hill,  Examiner. 

APPEARANCES  : 

On  behalf  of  the  applicant: 

Horace  Lohnes,  and  E.  D.  Johnston  (Munsev  Build¬ 
ing,  Washington,  D.  C.) 

On  behalf  of  Station  WOW : 

Paul  M.  Segal  (Shoreham  Building,  Washington, 
D.  C.) 
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On  behalf  of  Station  WEEI : 

Spencer  Gordon  (Union  Trust  Building,  Washington, 

64  D.  C.) 

On  behalf  of  the  Federal  Communications  Commission: 
Tyler  Berry,  Counsel. 

Proceedings 

Examiner  Hill :  We  will  come  to  order.  This  is  the  ap¬ 
plication  of  WKZO,  Inc.,  Kalamazoo,  Michigan,  licensee  of 
station  WHxZO.  Is  the  applicant  present  and  represented? 
Mr.  Lohnes:  Present. 

Examiner  Hill:  The  respondents  notified  are  WOW. 

Mr.  Segal :  Ready. 

Examiner  Hill:  WEEI,  of  Boston,  Massachusetts. 

(No  response.) 

Examiner  Hill:  KHQ,  Spokane,  Washington. 

(No  response.) 

Examiner  Hill:  WJBK,  Detroit,  Michigan. 

(No  response.) 

Examiner  Hill:  WKBZ,  Ludington,  Michigan. 

(No  response.) 

Examiner  Hill:  Walter  B.  Stiles,  Grand  Rapids,  Mich. 
(No  response.) 

Examiner  Hill:  Is  the  applicant  ready  to  proceed  in 
this  case? 

Mr.  Lohnes:  I  am. 

Examiner  Hill :  The  witnesses  will  all  stand  and  be  sworn. 

(At  this  point  all  the  witnesses  were  sworn  en  bloc.) 

Mr.  Lohnes:  We  will  call  Mr.  Fetzer. 

John  E.  Fetzer  appeared  as  a  witness  on  behalf  of  the  ap¬ 
plicant,  and  having  been  previously  duly  sworn,  testified 
as  follows: 

Direct  Examination 

By  Mr.  Lohnes: 

65  Q.  Please  state  your  name?  A.  John  E.  Fetzer. 
Q.  Where  do  you  reside?  A.  Kalamazoo,  Michi- 
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Q.  Are  you  connected  with  WKZO,  Incorporated  of  Kala¬ 
mazoo,  Michigan?  A.  Yes,  sir,  I  am.  I  am  president  and 
general  manager  of  WKZO. 

Q.  Mr.  Fetzer,  I  wish  at  the  outset  you  would  give  the 
Examiner  an  outline  of  your  education  and  experience.  A. 
Well,  I  have  spent  four  years  at  Franklin  University,  two  of 
which  were  spent  in  the  Radio  School,  and  two  years  in  the 
Laboratory  of  Franklin  University,  working  in  various  lines 
of  short  wave  radio,  and  also  broadcasting  frequency.  I 
hold  a  doctor  of  bachelor  of  arts  degree  and  bachelor  of 
science,  for  manual  science.  I  have  taken  an  advanced 
engineering  course  in  the  University  of  Michigan,  and  I 
have  studied  higher  mathematics  through  the  extension 
school  of  the  University  of  Wisconsin. 

Q.  What  actual  experience  have  you  had  with  radios  ?  A. 
Well,  for  a  number  of  years  I  have  held  various  grades  of 
operators  licenses.  I  had  built  a  number  of  radio  stations, 
both  short  wave  and  broadcast  wave  stations.  I  have  done 
some  field  work  in  this  country,  and  in  Europe.  In  Europe 
I  had  an  opportunity  to  study  various  systems  of  broad¬ 
casting  as  maintained  by  the  various  European  govern¬ 
ments,  and  since  I  have  been  connected  in  the  operation  of 
a  radio  station,  I  have  had  the  active  management  of  all 
of  the  departments  of  the  station,  the  commercial  program 
production,  and  so  forth. 

Q.  Are  you  a  member  of  any  technical  society?  A.  I  hold 
a  degree  as  member  of  the  Institute  of  Radio  En- 
66  gineers,  and  an  associate  in  the  American  Institute 
of  Electrical  Engineers. 

Q.  Do  you  hold  any  position  in  broadcasting  societies  or 
technical  organizations?  A.  At  the  present  time  I  am  a 
member  of  the  Engineering  Committee  of  the  National  As¬ 
sociation  of  Broadcasters. 

Q.  You  stated  that  you  were  the  president  and  general 
manager  of  WKZO,  the  licensee  of  WKZO  station  of  Kala¬ 
mazoo,  Michigan.  When  did  WKZO  first  go  on  the  air  in 
Kalamazoo?  A.  The  WKZO  first  went  on  the  air  in  Kala¬ 
mazoo  in  September,  1931. 

Q.  On  what  frequency?  A.  590  kilocycles. 

Q.  Hours?  A.  Daytime  hours  only. 

Q.  And  you  have  continued  that  operation  ever  since 
1931?  A.  Yes,  sir. 
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Q.  Have  you  been  connected  with  the  WKZO  ever  since 
WKZO  first  started  to  operated  in  Kalamazoo?  A.  Yes, 
sir. 

Q.  In  what  capacity?  A.  As  president  and  general  man¬ 
ager  of  the  station. 

Q.  In  other  words,  you  have  been  president  and  general 
manager  of  WKZO,  Incorporated,  ever  since  it  first  went 
on  the  air  in  Kalamazoo?  A.  That  is  right. 

Q.  Where  was  the  station  located  before  you  moved  it 
over  to  Kalamazoo?  A.  In  Berrien  Springs,  Mich- 

67  igan. 

Q.  How  far  is  Berrien  Springs  from  Kalamazoo? 
A.  Approximately  60  miles. 

Q.  Were  you  connected  with  the  station  over  at  Berrien 
Springs?  A.  I  was  connected  with  the  station  in  a  con¬ 
sultant  capacity  only. 

Q.  When  did  the  station  first  go  on  the  air  over  there? 
A.  In  1921. 

Q.  Did  vou  serve  as  consultant  during  all  of  that  period? 
A.  Yes. 

Q.  What  frequency  were  you  operating  on  when  you 
moved  to  Kalamazoo?  A.  590  kilocycles. 

Q.  In  respect  to  Kalamazoo,  where  was  it  located?  A. 
Well,  in  the  central  portion  of  southwestern  Michigan. 

Q.  What  is  the  population?  A.  The  population  for  1930 
Census  for  Greater  Kalamazoo  was  58,309. 

Q.  Have  you  made  any  calculation  of  the  population  with 
respect  to  the  number  of  miles  of  Kalamazoo?  A.  In  the 
primary  area  of  our  station,  which  we  have  stated  to  be  35 
miles,  there  is  an  approximate  population  of  350,000  per¬ 
sons. 

Q.  I  take  it  by  that  answer,  WKZO  at  the  present  time 
serves  the  radius  of  35  miles?  A.  Yes,  sir. 

Q.  What  institutions  of  higher  learning  are  lo- 

68  cated  in  Kalamazoo?  A.  The  Western  State  Teach¬ 
ers  College  at  Kalamazoo,  and  the  Kalamazoo  Col¬ 
lege. 

Q.  Are  both  of  these  organizations  on  the  air  over 
WKZO?  A.  Yes,  sir,  they  are. 

Q.  Have  you  any  idea  as  to  the  number  of  circuits  in  the 
city?  A.  There  are  approximately  60  circuits  in  the  city  of 
Kalamazoo. 
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Q.  What  musical  organizations — I  mean  outstanding  mu¬ 
sical  organizations  do  you  find  in  Kalamazoo?  A.  We  have 
the  Kalamazoo  Symphony,  the  largest  symphony  organiza¬ 
tion  in  the  world  for  a  city  of  its  size.  The  Western  Uni¬ 
versity,  I  have  previously  quoted,  has  been  broadcasting 
not  only  over  the  WKZO  Kalamazoo  network,  but  over  the 
National  broadcasting  as  well. 

Q.  That  program  has  been  put  over  WKZO?  A.  Yes, 
sir. 

Q.  Is  that  the  only  station  in  Kalamazoo?  A.  Yes,  sir. 

Q.  What  is  the  closest  station  to  Kalamazoo?  A.  Battle 
Creek. 

Q.  How  far  away?  A.  Twenty-five  miles. 

Q.  What  size  station?  A.  Fifty  watt. 

Q.  WTiat  is  the  next  station?  A.  Grand  Rapids. 

Q.  What  is  its  power?  A.  500  watt. 

69  Q.  Do  you  hear  that  station  in  Kalamazoo?  A. 
occasionally. 

Q.  Based  upon  your  taining  and  experience  in  the  radio 
field,  what  can  you  say  personally  with  respect  to  the  recep¬ 
tion  in  Kalamazoo  at  night  time  for  other  stations? 

Mr.  Segal :  I  wish  to  interrupt  here.  I  have  no  objection 
to  Mr.  Fetzer  testifying  as  to  the  matters,  but  if  you  are 
asking  his  opinion  as  a  listener,  I  would  like  to  object. 

Mr.  Lohnes :  I  am  asking  him  more  than  as  a  listener.  I 
expect  to  have  some  technical  testimony  on  that  question 
later  on,  but  I  am  asking  Mr.  Fetzer  this  question  because 
I  think  he  is  qualified,  and  from  the  experience  he  has  al¬ 
ready  given,  I  think  he  is  entitled  to  express  an  opinion, 
which  should  be  entitled  to  more  weight  than  that  of  the 
average  listener. 

Examiner  Hill:  I  overrule  the  objection  for  the  present. 

Mr.  Segal :  I  may  move  to  strike  if  the  subsequent  testi¬ 
mony  in  the  case  does  not  support  the  opinion  testimony. 

The  Witness:  My  personal  opinion  is  the  reception  is 
very  poor  coming  from  outside  stations,  and  from  the  stand¬ 
point  of  service,  there  is  no  service. 

By  Mr.  Lohnes  : 

Q.  Would  you  consider  outside  stations  rendered  con¬ 
sistent  service?  A.  They  do  not. 
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Q.  Now,  with  respect  to  the  program  service  of  WKZO, 
are  you  a  member  of  any  network?  A.  Yes,  we  are  a  mem¬ 
ber  of  the  Michigan  network,  and  the  Canadian  net- 

70  work. 

Q.  How  many  stations  are  in  the  program  network 
in  Michigan?  A.  Eight  stations. 

Q.  All  located  in  Michigan?  A.  All  located  in  Michigan. 

Q.  You  stated  you  were  a  member  of  the  Canadian  net¬ 
work.  What  do  you  mean  by  that?  A.  That  is  an  arrange¬ 
ment  between  the  Michigan  net  work  and  the  Canadian  cor¬ 
porations  whereby  there  is  an  exchange  of  programs.  Some 
of  the  Michigan  network  programs  are  transmitted  to  the 
Canadian  network,  and  some  of  the  Canadian  network  are 
sent  to  Michigan,  such  program  organizations  as  in  Mon¬ 
treal,  Toronto,  Ottawa,  and  some  other  points  in  Canada. 

Q.  You,  of  course,  have  a  number  of  announcements  on 
the  air  daily  as  WKZO,  the  same  as  any  other  station,  do 
you  not?  A.  Yes,  sir. 

Q.  Right  in  connection  with  your  discussion  of  the  Mich¬ 
igan  network,  can  you  tell  us  what  the  policy  of  that  net¬ 
work  is  with  respect  to  making  announcements?  A.  The 
Michigan  net  work  has  a  standard  station  frequency  of  60 
seconds,  which  gives  the  station  an  opportunity  to  make  its 
local  station  break,  and  local  announcements  before  joining 
the  network. 

Q.  And  in  these  breaks  you  make  your  announcements? 
A.  Yes,  sir. 

Q.  How  often  are  the  breaks?  A.  Every  15  minutes. 

Q.  How  many  announcements  do  you  have  daily?  A. 
An  average  of  approximately  forty  announcements 

71  a  day. 

Q.  Mr.  Fetzer,  I  hand  what  has  been  marked  by 
the  reporter  WKZO  Exhibit  No.  1,  and  will  ask  you  to  state 
what  that  is?  A.  This  is  a  digest  of  the  sample  week  pro¬ 
gram  heard  over  the  WKZO  during  the  week  of  August  26, 
1934. 

Q.  From  August  26,  1934  to  September  1st?  A.  Yes,  sir, 
correct. 

Mr.  Lohnes :  I  call  the  Examiner’s  attention  and  the  coun¬ 
sel  ’s  attention  to  the  key  that  appears  at  the  bottom. 
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By  Mr.  Lohnes : 

Q.  Would  you  please  explain  that  key  briefly,  Mr.  Fet- 
zer?  A.  The  key  to  the  right  in  the  right  column  feature  the 
nature  of  each  feature,  that  is,  indicating  “LS”  Local  Sus¬ 
taining,  “LC”  Local  Commercial,  and  “NS”  Network  Sus¬ 
taining,  “NC”  Network  Commercial,  and  “R”  Records. 

Q.  Did  you  prepare  this  exhibit,  Mr.  Fetzer?  A.  Yes, 
sir. 

Q.  Are  you  sure  it  is  a  true  and  correct  and  accurate 
schedule  of  the  WKZO  during  the  week  stated?  A.  Yes, 
sir. 

Q.  Of  course,  you  have  eliminated  the  announcements 
from  this  schedule?  A.  Yes,  sir. 

Q.  Outside  of  the  announcements  you  have  all  of  the  main 
features  which  were  on  the  statement?  A.  Yes,  sir. 

Mr.  Lohnes :  I  offer  this  exhibit  as  No.  1. 

Mr.  Segal:  No  objection. 

72  Examiner  Hill :  It  may  be  admitted. 

(Thereupon,  the  program  referred  to  was  received 
in  evidence,  marked  “WKZO  Exhibit  No.  1,  Witness  Fet- 
zer”  and  the  same  is  forwarded  herewith.) 

By  Mr.  Lohnes: 

Q.  I  hand  you  what  has  been  marked  WKZO  Exhibit  No. 
2,  and  will  ask  you  to  state  what  that  is.  A.  This  is  an  an¬ 
alysis  for  the  week,  of  programs  for  the  week  of  August  26 
to  September  1,  1934,  of  the  features  which  have  appeared 
over  this  station  from  the  standpoint  of  percentage. 

Q.  It  is  an  analysis  of  Exhibit  No.  1,  is  that  correct? 
A.  That  is  correct. 

Q.  Just  referring  to  this  exhibit  briefly,  how  many  hours 
were  you  on  the  air  that  week?  A.  Eighty-three  and  one- 
half  hours. 

Q.  WThat  proportion  of  that  program  in  percentage  was 
devoted  to  local  sustaining  program?  A.  About  19  per 
cent. 

Q.  And  local  commercial?  A.  Twenty-four  per  cent. 

Q.  Network  sustaining?  A.  Fifty-three  per  cent. 

Q.  Network  commercial?  A.  Four  per  cent. 

Q.  Of  your  total  time  on  the  air  during  this  particular 
week,  how  much  was  devoted  to  phonograph  records?  A. 
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Three  hours  and  fifteen  minutes,  or  approximately  4  per 
cent. 

Q.  Did  you  prepare  this  exhibit  yourself?  A.  Yes, 

73  sir. 

Q.  Do  you  believe  it  to  be  a  true  and  correct  an¬ 
alysis  of  the  exhibit  previously  introduced?  A.  Yes,  sir. 

Mr  Lohnes :  I  offer  this  in  evidence. 

Mr.  Segal:  No  objection. 

Examiner  Hill:  It  will  be  admitted. 

(Thereupon,  the  document  referred  to  was  received  in 
evidence,  marked  “WKZO  Exhibit  No.  2,  Witness  Fetzer”, 
and  the  same  is  forwarded  herewith.) 

By  Mr.  Lohnes: 

Q.  I  hand  you  exhibit  which  has  been  marked  Exhibit 
No.  3,  and  will  ask  you  to  state  what  that  is?  A.  This  is  a 
digest  of  the  public  service  features  and  educational  fea¬ 
tures  of  WKZO. 

Q.  Are  these  regular  features,  Mr.  Fetzer?  A.  Yes,  sir. 

Q.  Have  you  had  occasion  to  make  a  study  of  the  educa¬ 
tional  and  constructive  program  features  of  WKZO  in  the 
recent  past?  A.  Recently  I  made  quite  an  analysis  of  our 
program  set  up  primarily  in  answer  to  the  questionaire 
sent  out  by  the  National  Association  of  Broadcasters,  and 
I  found  that  approximately  20  per  cent  of  the  time  of 
WKZO  is  devoted  to  broadcasting  of  public  service  and  edu¬ 
cational  features. 

Q.  Did  you  prepare  this  exhibit  yourself?  A.  Yes,  sir. 

Q.  And  you  believe  it  to  be  true  and  correct  as  to  what  it 
purports  to  be?  A.  Yes,  sir. 

Mr.  Lohnes :  I  offer  this  in  evidence. 

74  Mr.  Segal :  No  objection. 

Examiner  Hill :  It  may  be  admitted. 

(Thereupon,  the  document  referred  to  was  received  in 
evidence,  marked  “WKZO  Exhibit  No.  3,  Witness  Fetzer’’, 
and  the  same  is  forwarded  herewith.) 

Bv  Mr.  Lohnes: 

*> 

Q.  I  hand  you  exhibit  No.  4,  and  will  ask  you  to  state 
what  that  is?  A.  That  is  a  digest  of  the  local  features 
hears  over  WKZO  which  is  combined  from  all  kinds  of 


60  WOODMEN  OF  THE  WORLD  LIFE  INSURANCE  ASSOCIATION 


broadcasting  which  we  have  on  the  air,  which  originates 
from  our  own  institutions. 

Q.  Did  you  prepare  this  yourself,  Mr.  Fetzer?  A.  Yes, 
sir. 

Q.  Do  you  believe  it  to  be  true  and  correct  as  to  what  it 
purports  to  be?  A.  Yes,  sir. 

Mr.  Lohnes :  I  offer  this  in  evidence. 

Mr.  Segal:  No  objection. 

Examiner  Hill :  It  may  be  admitted. 

(Thereupon,  the  document  referred  to  was  received  in 
evidence,  marked  “WKZO  Exhibit  No.  4,  Witness  Fetzer”, 
and  the  same  is  forwarded  herewith.) 

By  Mr.  Lohnes : 

Q.  I  hand  you  a  paper  which  has  been  marked  Exhibit 
No.  5,  and  will  ask  you  to  state  what  that  is.  A.  This  is  a 
program  digest  of  the  features  presented  over  the  Mich¬ 
igan  radio  network.  These  features  are  available  during 
the  entire  broadcasting  from  nine  o’clock  on  until 
75  they  sign  off,  through  the  control  board  of  WKZO. 

Q.  Are  these  features  broadcast  on  WKZO  as  a 
member  of  the  network?  A.  Yes,  these  features  are. 

Q.  Did  you  prepare  this  list  yourself?  A.  I  did. 

Q.  And  know'  it  to  be  true  and  correct  ?  A.  Yes,  sir. 

Mr.  Lohnes :  I  offer  this  in  evidence. 

Mr.  Segal:  No  objection. 

Examiner  Hill :  It  may  be  admitted. 

(Thereupon,  the  document  referred  to  was  received  in 
evidence,  marked  “WKZO  Exhibit  No.  5,  Witness  Fetzer”, 
and  the  same  is  forwarded  herewith.) 

By  Mr.  Lohnes : 

Q.  I  hand  you  that  w'hich  has  been  marked  as  Exhibit 
No.  6,  and  will  ask  you  to  state  what  that  is.  A.  This  is  a 
resume  of  special  and  seasonal  programs  put  on  by  Kalma- 
zoo  and  Western  Michigan  talent,  and  the  times  in  which 
they  appear  are  inserted  beside  each  item  mentioned. 

Q.  They  are  features  w’hich  do  not  appear  with  the  regu¬ 
larity  of  those  set  forth  in  the  other  exhibits?  A.  That  is 
correct. 
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Q.  All  of  them  do  appear  over  WKZO,  is  that  right?  A. 
Yes,  sir. 

Q.  The  exhibit  indicates  the  number  of  times  these  fea¬ 
tures  appear?  A.  Yes,  sir. 

Q.  Did  you  prepare  this  yourself?  A.  I  did. 

76  Q.  And  know  it  to  be  true  and  correct?  A.  Yes, 
sir. 

Mr.  Lohnes :  I  offer  this  in  evidence. 

Mr.  Segal:  No  objection. 

Examiner  Hill :  It  may  be  admitted. 

(Thereupon,  the  document  referred  to  was  received  in 
evidence,  marked  “WKZO  Exhibit  No.  6,  Witness  Fetzer’’, 
and  the  same  is  forwarded  herewith.) 

By  Mr.  Lohnes : 

Q.  How  many  people  are  regularly  employed  at  WKZO  ? 
A.  The  full  time  staff  consist  12  members. 

Q.  I  hand  you  what  has  been  marked  Exhibit  No.  7,  and 
will  ask  you  to  say  what  that  is?  A.  This  is  a  resume  of 
the  people  that  are  employed  on  the  staff  of  WKZO,  indi¬ 
cating  the  full  time  employees,  and  the  others  of  more  or 
less  part-time  employees. 

Q.  Who  is  your  national  representative  ?  A.  The  firm  of 
Free  and  Sleininger,  Incorporated. 

Q.  These  twelve  that  you  designated  on  this  list  are  ac¬ 
tual  full  time  employees?  A.  Yes,  sir. 

Q.  The  exhibit  sets  forth  their  duties?  A.  Yes,  sir. 

Q.  Did  you  prepare  this  list?  A.  Yes,  sir. 

Q.  And  you  believe  it  to  be  true  and  correct?  A.  Yes,  sir. 
Mr.  Lohnes:  I  offer  this  in  evidence. 

77  Mr.  Segal:  I  assume  that,  without  encumbering 
the  record  with  an  advertisement  of  Free  and  Slein¬ 
inger,  which  would  have  nothing  to  do  with  this  case, — I 
don’t  think  I  care  whether  Free  and  Sleininger  represent 
WKZO  or  not. 

Mr.  Lohnes :  I  accept  that  criticism. 

Examiner  Hill :  It  may  be  admitted. 

(Thereupon,  the  document  referred  to  was  received  in 
evidence,  marked  WKZO  Exhibit  No.  7,  Witness  Fetzer”, 
and  the  same  is  forwarded  herewith.) 
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By  Mr.  Lohnes : 

Q.  Now,  let’s  consider  the  licensee  itself,  WKZO,  Incor¬ 
porated.  In  what  state  is  it  incorporated?  A.  Michigan. 

Q.  Who  are  the  officers?  A.  I  am  president  and  trea¬ 
surer  of  the  corporation,  Mr.  0.  J.  Wright  is  vice-president, 
and  Rhea  Y.  Fetzer  is  secretary. 

Q.  Who  are  the  directors?  A.  The  same  persons  com¬ 
prise  the  board  of  directors. 

Q.  What  is  the  authorized  capital  stock  of  WKZO,  In¬ 
corporated?  A.  40,000  common  no  par  value. 

Q.  Who  are  at  least  the  principal  stockholders?  A.  I  at 
present  own  93  per  cent  of  the  stock  of  WKZO,  Incorpo¬ 
rated.  There  are  a  total  of  seven  stockholders  altogether. 

Q.  But  you  own  93  per  cent?  A.  Yes,  sir. 

Q.  I  hand  you  what  has  been  marked  Exhibit  No. 

78  8,  and  will  ask  vou  to  state  what  that  is?  A.  This 
is  a  balance  sheet  of  WKZO,  Incorporated,  as  of 

June  30,  1934. 

Q.  Do  you  know  that  this  balance  sheet  of  June  30,  1934 
is  a  true  and  correct  copy,  and  represents  the  true  and  ac¬ 
tual  condition  of  WKZO  as  of  the  date  stated?  A.  Yes,  sir. 

Q.  How  does  that  balance  sheet  differ  today;  how  does 
this  express  the  financial  condition  of  the  corporation  to¬ 
day?  A.  The  financial  condition  of  the  corporation  today 
is  the  same  as  is  incorporated  on  the  balance  sheet  with  the 
exception  of  the  item  of  cash  on  hand,  which  today  is 
slightly  above  the  figure  indicated.  Today  it  is  approxi¬ 
mately  $8,000  of  cash  on  hand. 

Q.  Do  you  have  any  idea  as  to  the  gross  business  done 
by  WKZO  during  any  specified  time?  A.  During  the  same 
period  of  time  covered  by  this  balance  sheet  we  did  a  gross 
business  of  approximately  $22,000. 

Q.  This  balance  sheet  just  reflects  the  condition  as  of 
June  30th.  You  mean  for  the  first  six  months  of  1934  you 
did  $22,000  of  business?  A.  Yes,  sir. 

Q.  What  is  the  result  of  your  operations  during  July  and 
August?  A.  During  July  and  August  the  gross  business, 
or  the  gross  volume  of  business  was  slightly  in  excess  of 
the  average  volume  of  business  during  the  previous  six 
months.  During  the  month  of  August  we  did  ap- 

79  proximately  $3700  worth  of  business,  whereas  the 
average  is  approximately  around  $3500. 
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Q.  What  are  the  prospects  for  the  fall?  A.  The  pros¬ 
pects  are  very  good. 

Q.  Do  you  expect  to  equal  or  average  the  business  for  the 
first  six  months?  A.  We  expect  to  considerably  the  aver¬ 
age  for  the  first  six  months. 

Q.  What  is  your  monthly  operating  expense?  A.  Ap¬ 
proximately  $2400. 

Q.  How  many  active  commercial  accounts  do  you  have? 
A.  Approximately  75  accounts. 

Q.  Are  they  on  the  station  regularly?  A.  Yes,  sir. 

Q.  How  often  do  you  bill  those  75  people?  A.  Weekly. 

Q.  That  means  every  week  you  have  at  least  75  accounts? 
A.  Yes,  sir. 

Q.  What  are  your  rates?  A.  Our  retail  rates  are  $6  an 
hour,  $28  for  a  half  an  hour,  and  $15  for  a  quarter  hour 
period. 

Q.  And  your  announcement  rate?  A.  The  open  rate  for 
announcements  is  $3.50  each,  which  scale  down  on  a  quan¬ 
tity  basis  to  lower  rate. 

Q.  Of  course,  you  have  only  daytime  hours  operation 
on?  A.  Yes,  sir. 

Q.  What  is  your  policy  with  respect  to  service  to  adver¬ 
tisers?  A.  Our  policy  with  respect  to  service  to  the  adver¬ 
tisers  is  to  pursue  a  very  active  merchandising  plan 
SO  in  operation,  and  we  cooperate,  and  we  have  a  unit 
system  worked  out  whereby  every  advertiser  that 
invests  a  given  an  amount  of  monev  in  WKZO  is  entitled 
to  a  very  definite  amount  of  merchandising  effort  in  con¬ 
nection  with  his  broadcasting.  Our  prime  interest  has  been 
that  of  securing  results  for  the  advertiser  and  not  merely 
that  of  just  selling  time. 

Q.  How  do  you  follow  out  this  advertising  policy;  give 
a  brief  example?  A.  The  merchandise  policy  has  proven 
to  be  very  effective  to  date,  in  as  much  as  we  have  had  day¬ 
time  operation,  and  in  as  much  as  our  efforts  have  been 
those  of  broadcasting  products  of  interest  to  women.  We 
have  always  felt  that  85  per  cent  of  all  of  the  products  are 
of  interest  to  women,  and  we  have  developed  that.  We  have 
developed  food  products  very  considerably,  and  due  to  the 
commercial  program  over  WKZO,  one  food  merchant  in¬ 
creased  his  gross  volume  of  business  approximately  700 
per  cent  in  12  months  time. 
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Q.  Did  that  merchant  use  any  other  means  of  advertis¬ 
ing?  A.  No  other  means  whatsoever. 

Q.  Where  are  your  stations  located?  A.  124  West  Mich¬ 
igan  Avenue,  Kalamazoo. 

Q.  Where  is  your  present  transmitter,  or  where  is  your 
transmitter  site?  A.  Approximately  three  miles  west  of 
the  city  of  Kalamazoo. 

Q.  What  do  you  expect  to  do  with  respect  to  the  location 
of  the  transmitter?  A.  We  are  contemplating  to  move  to 
the  north  of  Kalamazoo  from  the  present  site. 

81  Q.  Has  any  definite  site  been  selected?  A.  We  have 
very  definitely  in  view  a  particular  location  for  a 

site. 

Q.  But  the  deal  has  not  yet  been  closed?  A.  No,  sir. 

Mr.  Lohnes :  I  call  your  Honor’s  attention  to  the  applica¬ 
tion  which  asked  permission  to  move  the  transmitter,  the 
exact  site  to  be  determined,  subject  to  the  approval  of  the 
Commission.  I  also  call  your  Honor’s  attention,  to  the  ap¬ 
plication  and  to  the  nature  and  character  of  the  applica¬ 
tion,  and  the  attachments  in  order  to  operate  during  the 
nighttime  on  500  kilocycles  in  Kalamazoo.  The  applicant 
has  considered  it  necessary  to  propose  the  installation  of  a 
direction  antenna  so  as  to  prevent  the  conflict  in  direction 
of  the  other  stations  on  that  channel. 

By  Mr.  Lohnes : 

Q.  Mr.  Fetzer,  first  you  propose  to  move  your  transmit¬ 
ter,  do  you  not?  A.  Yes,  sir. 

Q.  To  a  point  north  of  Kalamazoo?  A.  Yes,  sir. 

Q.  Next,  you  propose  to  install  a  direction  antenna?  A. 
Yes,  sir. 

Q.  What  do  you  estimate  the  cost  of  this  move  should  be, 
the  cost  of  the  installation  of  the  antenna?  A.  Between 
thirteen  and  fifteen  thousand  dollars. 

Q.  That  will  cover  the  entire  proposition?  A.  Yes,  sir. 

Q.  Now,  since  it  is  going  to  cost  this  amount  of  money 
where  are  you  going  to  get  it,  and  where  can  you  get 

82  it?  A.  In  the  first  place  the  business  at  the  present 
time  is  earning  a  profit  of  approximately  $1,000  a 

month.  The  business  has  on  hand  at  the  moment  about 
$8,000  in  cash.  If  necessary,  the  First  National  Bank  and 
Trust  Company  of  the  city  of  Kalamazoo  has  signified  its 
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willingness  to  negotiate  loans  from  $5,000  to  $7,000,  if  nec¬ 
essary. 

Q.  In  that  connection,  have  you  taken  that  definitely  up 
with  the  bank!  A.  Yes,  sir. 

Q.  With  whom!  A.  With  Mr.  Campbell,  the  president  of 
the  bank. 

Q.  And  has  he  given  you  assurance  that  amount  of  money 
would  be  available  to  WKZO,  Incorporated,  upon  their  re¬ 
quest!  A.  Yes,  sir. 

Q.  Now,  what  other  source  do  you  have  for  this  amount 
of  money!  A.  Personally  I  would  be  willing  to  invest  some 
money  in  the  corporation  if  it  was  necessary.  I  have  per¬ 
sonal  assets  of  approximately  $10,000,  $7,000  of  which  is  in 
cash. 

Q.  All  right,  in  addition  to  that,  what  other  assets  do  you 
have!  You  stated  previously  that  you  owned  93  per  cent 
of  the  stock  of  WKZO,  Incorporated!  A.  Yes,  that  is  right. 

Q.  How  much  is  that  business  making  a  month!  A.  Ap¬ 
proximately  $1,000  a  month. 

Q.  Is  that  exclusive  of  your  personal  salary!  A.  Yes,  sir. 

Q.  How  much  is  your  own  personal  salary!  A.  $5,000  a 
year. 

83  Q.  Based  upon  the  amount  of  money  which  is  on 
hand  with  the  WKZO,  Incorporated,  and  your  own 
personal  financial  responsibility,  do  you  think  it  is  going  to 
be  necessary  to  go  to  the  bank  to  ask  for  an  advance  of  any 
sum  at  all!  A.  I  do  not. 

Q.  Suppose  it  should  be  necessary,  suppose  you  had  to 
go  out  to  get  some  more  money,  carrying  this  point  further. 
Suppose  it  became  necessary  to  go  outside  of  the  corpora¬ 
tion  and  your  own  personal  financial  resources,  and  suppose 
further  that  the  bank  would  refuse  a  loan,  what  other  source 
do  you  have  for  raising  such  money  as  might  be  needed! 

A.  We  have  a  stockholder  with  WKZO  whose  assets  are 
fairly  well  known  throughout  the  State  of  Michigan,  that 
would  be  willing  to  make  a  considerable  investment  were  he 
called  upon  to  do  so.  However,  we  have  never  felt  the 
necessity  of  selling  any  stock  in  the  business,  and  we  do 
not  propose  to  do  so  only  in  case  of  an  emergency. 

Q.  In  other  words,  it  is  your  definite  opinion  now  that  you 
and  the  corporation  can  swing  this  deal  yourselves!  A. 

Yes,  sir. 
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Q.  And  you  have  the  actual  cash  on  hand  at  the  present 
time  to  do  it?  A.  Yes,  sir. 

Q.  Now,  in  the  erection  of  this  antenna  and  the  design 
and  transmitter  equipment,  the  actual  installation  and 
supervision,  who  is  going  to  do  that  work?  A.  Commander 
T.  M.  Craven. 

Q.  Has  he  been  definitely  retained  for  this  job?  A.  Yes, 
sir. 

84  Mr.  Lohnes:  Mr.  Craven  is  present,  and  will  be 
called  as  a  witness.  That  is  all. 

Examiner  Hill:  Do  you  desire  to  cross  examine,  Mr. 
Segal  ? 

Mr.  Segal:  Yes,  sir. 

Cross  Examination 
By  Mr.  Segal: 

Q.  Back  in  1918  you  operated  an  amateur  station,  a  spark 
station, — that  was  your  commencement  in  the  radio  busi¬ 
ness, — that  is  the  way  you  got  in  the  radio  business?  A. 
Yes,  sir. 

Q.  Then  in  1921  you  took  this  course  at  Purdue  Univer- 
sitv  that  vou  talked  about  in  vour  testimonv?  A.  Yes,  sir. 

Q.  And  you  finished  this  course  in  the  following  year, 
1922?  A.  Yes,  sir. 

Q.  With  regard  to  the  University,  that  was  the  termina¬ 
tion  of  your  class  attendance,  in  1922?  A.  No,  I  attended 
other  classes  on  communication  at  the  University  of  Mich¬ 
igan. 

Q.  When  was  that?  A.  I  think  that  was  in  the  summer 
of  about  1926,  if  I  am  not  mistaken. 

Q.  Was  that  during  the  course  of  the  summer  session? 
A.  Yes,  sir. 

Q.  How  many  courses  did  you  take  at  that  time?  A.  I 
took  three  months  at  that  time. 

Q.  In  the  summer  school  in  1926?  A.  Yes,  sir. 

85  Q.  This  investigation  and  research  you  testified 
about  in  Europe  was  nine  years  ago,  was  it  not?  A. 

Yes,  sir. 

Q.  That  was  an  examination  of  the  equipment  of  the  vari¬ 
ous  broadcasting  stations  or  facilities  during  the  course 
of  the  summer?  A.  Not  only  an  examination  of  the  equip- 
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ment,  but  compiling  information  which  at  the  particular 
time  was  of  interest  to  the  supporting  of  the  interest  in 
this  country,  that  of  investigating  the  various  systems  of 
support  of  the  broadcasting  system  in  Europe,  and  com¬ 
paring  them  with  the  problems  in  this  country. 

Q.  What  you  mean  by  that  is  that  you  talked  to  people 
as  to  how  they  supported  their  broadcasting  stations?  A. 

I  did  not  ask  people  how  they  supported  their  broadcasting 
stations,  but  I  did  attempt  to  make  an  investigation  as  to 
the  control  and  influence  and  general  system. 

Q.  What  did  your  investigation  consist  of?  A.  For  in¬ 
stance,  I  found  in  England  they  had  26  broadcasting  sta¬ 
tions  connected  on  a  common  network,  and  that  there  was 
a  system  of  taxation,  and  politics  being  rampant  in  the 
thing,  and  I  found  that  even  Lloyd  George — 

Q.  Let  me  interrupt  you.  I  do  not  care  about  your  sug¬ 
gestions.  I  want  to  know  what  your  investigation  consisted 
of.  A.  You  asked  me  what  I  found,  and  that  was  it. 

Q.  Let  me  ask  you  again,  what  did  you  investi- 
86  gate;  what  did  your  investigation  consist  of,  what 
did  vou  do?  A.  I  contacted  radio  stations.  * 

Q.  You  mean  that  you  spoke  to  them?  A.  What  do  you 
usually  do  when  you  go  into  a  radio  station? 

Q.  I  just  wanted  to  find  out  what  you  meant  by  contacted. 
Pardon  me  for  interrupting.  A.  The  types  over  there  in¬ 
cluded  other  countries,  of  course,  as  well  as  England.  About 
the  same  system  was  followed  up  in  all  of  them. 

Q.  What  was  that  system;  what  did  you  do?  A.  I  went 
to  Berlin,  Germany,  the  Tel  Circuit  Turken  Company  in 
Berlin  and  inspected  the  equipment.  I  was  interested  in 
the  types  of  tubes  which  they  had  as  compared  with  the 
types  of  tubes  that  were  being  manufactured  in  this  coun¬ 
try  at  that  particular  time. 

Q.  Well,  in  any  event,  on  your  return  to  this  country  you 
acquired  a  station  in  Indiana?  A.  Yes,  sir. 

Q.  Where  was  that,  in  South  Bend?  A.  No,  Indianap¬ 
olis. 

Q.  What  was  the  call  signal  of  that  station?  A.  WLK. 

Q.  About  what  year  did  you  acquire  that  station?  A.  As 
I  recall,  that  was  around  1921. 

Q.  What  did  you  do  in  that  station  after  you  acquired 
it;  did  you  operate  it  in  Indiana?  A.  The  station  was  im- 
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mediately  rebuilt  and  moved  to  Berrien  Springs,  Michigan. 

Q.  When  you  moved  it  to  Berrien  Springs,  what 

87  frequency  did  you  have,  do  you  remember?  A.  I  be¬ 
lieve  it  was  of  the  old  frequency  of  360  meters,  but 

I  do  not  recall  in  as  much  as  the  station  operated  on  a  num¬ 
ber  of  different  length  waves. 

Q.  And  you  operated  at  Berrien  Springs  until  1930?  A. 
Yes,  sir. 

Q.  And  moved  it  to  Kalamazoo?  A.  Yes,  sir. 

Q.  Rebuilding  it  from  time  to  time,  I  assume?  A.  Yes, 
sir. 

Q.  And  when  you  established  the  station  in  Kalamazoo 
you  incorporated  this  corporation?  A.  Yes,  sir. 

Q.  And  transferred  the  transmitter  to  the  corporation 
which  you  installed  and  everything?  A.  Yes,  sir. 

Q.  And  is  that  the  origin  of  the  firm  of  station  transmis¬ 
sion  equipment  on  your  Exhibit  8?  A.  The  item  on  this 
statement  refers  to  present  broadcasting  station  owned  by 
WKZO,  Incorporated. 

Q.  Was  the  transfer  of  your  other  equipment  that  you 
<  had  previously  owned  the  origin  of  the  transmission  equip¬ 
ment  of  the  station?  A.  It  was  not. 

Q.  Was  that  set  up  at  some  subsequent  date?  A.  This  is 
new  transmitting  equipment  put  in  at  the  time  of  the  con¬ 
struction  when  the  station  was  moved  to  Kalamazoo. 

Q.  Well,  was  none  of  the  Berrien  Springs  equip- 

88  ment  moved  to  Kalamazoo?  A.  No,  sir. 

Q.  At  the  time  you  moved  to  Kalamazoo  in  1930, 
you  built  a  new  transmission  station?  A.  Yes,  sir. 

Q.  That  was  built  by  yourself?  A.  Yes,  sir. 

Q.  And  it  is  inaccurate  to  say  that  you  have  a  Western 
Electric  transmitter?  A.  Most  of  the  equipment  is  West¬ 
ern  Electric. 

Q.  The  transmission  is  not?  A.  It  is  a  design  constructed 

bv  mvself. 

•>  ■» 

Q.  Do  you  have  the  calculation  on  which  you  made  the 
statement  that  there  are  350,000  persons  within  a  35  mile 
radius  of  Kalamazoo  ?  A.  I  do  not  have  the  calculation 
with  me. 

Q.  How  long  has  it  been  since  you  made  that  calculation? 
A.  That  calculation  was  given  to  me  by  our  national  repre¬ 
sentative  that  investigated  the  problem  of  selling. 
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Q.  I  do  not  care  what  they  gave  you,  but  did  you  ever 
calculate  it  at  all  ?  A.  I  have. 

Q.  What  happened  after  you  calculated  it;  did  you  use 
it  to  prove  that?  A.  In  as  much  as  it  has  been  some  time 
ago,  1  can  not  answer  that  question. 

Q.  Let  me  refresh  your  recollection,  did  you  measure  the 
area  of  all  the  country  and  find  what  proportion  of  that 
area  was  within  the  35  mile  circle?  A.  I  presume  a 

89  method  of  that  kind  was  followed. 

Q.  Well,  was  you  that  did  it;  did  you  say  that  you 
did  it?  A.  The  latest  figures  I  used  on  that  were  ones 
handed  to  us  by  our  agent. 

Q.  Let’s  start  over  again,  did  you  make  the  calculation 
at  that  time?  A.  This  latest  figure,  I  did  not  make. 

Q.  Did  you  at  any  previous  time?  A.  I  have  made  previ¬ 
ous  calculations,  but  I  do  not  know  what  the  calculations 
were  in  as  much  as  I  did  not  have  anything  of  that  kind 
with  me. 

Q.  You  do  not  know  whether  your  calculation  shows  350,- 
000  or  220,000?  A.  I  do  not. 

Q.  Are  you  prepared  to  say  in  your  opinion  the  popula¬ 
tion  in  the  raduus  you  have  described  is  not  220,000?  A. 
That  it  is  not  220,000,  I  am  not  prepared  to  say. 

Q.  Tell  me  where  you  got  this  greater  Kalamazoo  popu¬ 
lation  of  58,000?  A.  The  city  limit  of  Kalamazoo  has  not 
been  moved,  I  am  told,  for  at  least  20  years,  and  as  a  result 
the  population  is  considerably  in  excess  of  that  of  the  city 
proper. 

Q.  Mr.  Fetzer,  you  testified  in  direct  examination  that 
according  to  the  1930  Census  the  poulation  of  Greater  Kala¬ 
mazoo  was  58,000.  Was  that  your  statement;  was  that 
statement  correct?  A.  The  statement  I  obtained  was  from 
the  Chamber  of  Commerce  data  of  the  city  of  Kala- 

90  mazoo  on  which  the  Census  of  1930  was  quoted  in 
that  record. 

Q.  What  you  mean  to  say  is  according  to  what  the  Cham¬ 
ber  of  Commerce  told  you,  the  population  of  Greater  Kala¬ 
mazoo  was  58,000?  A.  Yes,  sir. 

Q.  And  you  want  your  testimony  to  so  state?  A.  Yes, 
sir. 

Q.  Could  you  supply  us  with  the  population  of  Kalama- 
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zoo?  A.  The  population  within  the  main  city  limits  of 
Kalamazoo  is  approximately  54,000  or  55,000. 

Q.  How  about  the  whole  county?  A.  I  believe  the  whole 
county  is  approximately  100,000. 

Q.  90,000  would  be  closer,  do  you  think?  A.  I  don’t  know. 

Q.  Now,  you  do  quite  a  bit  of  this  merchandising  service, 
I  believe  you  testified?  A.  Yes. 

Q.  And  in  the  course  of  that  merchandising  service,  you 
undertake  as  far  as  possible  to  assist  in  the  sale  of  products 
which  are  made  known  over  your  station?  A.  Yes,  sir. 

Q.  You  have  had  occasion  to  travel  through  what  is  de¬ 
scribed  as  the  trade  territory  of  Kalamazoo?  A.  Yes,  sir. 

Q.  In  your  personal  opinion,  what  does  that  consist  of, 
and  what  area  does  it  comprise?  A.  The  trade  area  of  the 
Kalamazoo  merchants  is  approximately  25  or  30  miles 
north,  and  it  extends  50  miles  south  approximately,  and  ap¬ 
proximately  40  miles  west,  and  approximately  15 
91  miles  east. 

Q.  East  to  about  Augusta,  would  you  say?  A. 
Probably. 

Q.  Is  that  an  important  part  of  the  trade  area?  A.  Not 
necessarilv. 

Q.  And  west  about  South  Haven,  would  you  say?  A.  It 
extends  over  in  that  direction,  but  that  is  not  the  central 
trade  area  of  Kalamazoo. 

Q.  And  north  to  about  Allegan?  A.  Yes,  it  goes  beyond 
there,  as  I  recall. 

Q.  Do  you  know  how  large  a  community  that  is?  A.  A 
very  small  village,  as  I  recall. 

Q.  Are  there  no  communities  between  Kalamazoo  and 
Allegan?  A.  Yes,  Plainwell  was  to  the  north. 

Q.  And  how  large  a  community  is  that?  A.  I  vrould 
judge  Plainwell  is  probably  three  or  four  thousand. 

Q.  Would  you  say  about  2200  is  correct?  A.  As  a  guess, 
yours  would  be  as  good  as  mine. 

Q.  Are  there  any  communities  between  Kalamazoo  and 
Allegan  to  the  north?  A.  There  are  several  small  towns, 
Hastings,  that  is  north  of  Kalamazoo. 

Q.  That  is  north  on  the  line  to  Allegan,  is  it?  A.  It  is 
over  on  the  other  side  of  the  direct  line,  north  and  south. 

Q.  How  far  away  ?  A.  It  is  about  twenty  miles,  as  I  re¬ 
call  to  Hastings. 
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Q.  Now,  with  regard  to  the  southerly  direction, 

92  would  you  say  the  trade  area  of  Kalamazoo  went 
down  to  about  Three  Rivers?  A.  It  went  further 

than  that.  It  went  as  far  as  Sturgis. 

Q.  How  far  is  that?-  A.  That  is  approximately  50  miles, 

I  should  sav. 

Q.  What  are  some  of  the  important  communities  in  that 
direction?  A.  Sturgis,  Three  Rivers,  Paw  Paw,  Constan¬ 
tine,  and  Scholcraft. 

Q.  Are  there  any  other  communities  further  south  than 
Three  Rivers?  A.  Yes,  Sturgis  is  further  south. 

Q.  What  type  of  area  is  this  in  this  immediate  area 
around  Kalamazoo  that  we  have  been  discussing? 

Mr.  Lohnes:  Are  you  talking  about  the  soil  conditions? 

By  Mr.  Segal : 

Q.  I  will  ask  another  question.  What  are  the  principal 
activities  of  the  residents  there?  A.  Well,  there  is  manu¬ 
facturing  in  some  of  the  towns,  as  I  recall,  although  for  the 
most  part  it  would  be  rural. 

Q.  Is  that  area  well  farmed,  or  a  lot  of  it  in  woods?  A. 

It  is  well  farmed. 

Q.  In  what  direction  are  most  of  the  farms?  A.  As  a 
matter  of  fact,  there  are  farms  in  all  directions. 

Q.  Now,  let  me  ask  you  a  question  or  two  about  this  finan¬ 
cial  statement  marked  Exhibit  No.  8,  the  second  item  of 
“Contract  of  Liabilities”.  What  is  that?  A.  As  I 

93  recall,  those  are  incidental  items  of  equipment  that 
have  been  purchased. 

Q.  On  the  installment  plan?  A.  Possibly? 

Q.  Well,  don’t  you  know?  A.  I  don’t  recall  the  exact 
item.  It  is  too  small  an  item  to  remember. 

Q.  Do  you  know  whether  you  bought  any  of  your  equip¬ 
ment  on  the  installment  plan?  A.  We  have  in  times  past 
bought  equipment  on  the  installment  plan. 

Q.  Do  you  know  whether  any  of  those  installments  are 
as  yet  unpaid?  A.  We  don’t  owe  anything  on  our  equip¬ 
ment  as  such. 

Mr.  Lohnes :  You  mean  transmitting  equipment  or  studio 
equipment  ? 

Mr.  Segal :  It  does  not  matter, — I  mean  all  equipment. 

The  Witness :  As  I  recall  it  at  the  present  time,  we  have 
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possibly  one  or  two  items  on  which  we  owe  money  on  equip¬ 
ment. 

By  Mr.  Segal: 

Q.  Now,  how  far  can  you  deplete  your  cash  fund  and  still 
maintain  operations?  A.  We  could  deplete  the  cash  fund 
probably  50  per  cent,  may  be  more,  maybe  75  per  cent. 

Q.  Assuming  that  you  have  about  $S,000  in  the  bank, 
you  feel  that  you  could  withdraw  from  the  concern  on  the 
purchase  of  new  equipment  some  $6,000  say,  leaving 

94  you  $2,000  cash  capital,  is  that  correct?  A.  Yes. 

Q.  And  about  what  is  your  weekly  payroll?  A. 
Our  weekly  payroll  is  approximately  $200. 

Q.  And  I  believe  you  testified  on  direct  examination  what 
your  total  operating  cost  was,  did  you  not?  A.  Yes,  sir. 

Q.  Now,  if  at  the  time  of  the  granting  of  this  construc¬ 
tion  permit,  if  that  takes  place,  if  you  were  to  withdraw  all 
but  $2,000,  you  would  have  paid  $6,000  out  on  the  cost  of 
the  equipment,  isn’t  that  right?  A.  Please  restate  your 
question. 

Q.  I  had  better  withdraw  it.  Assuming  to  have  paid 
$6,000  on  your  equipment,  have  you  discussed  or  made  any 
arrangement  with  regard  to  the  payment  of  the  balance  of 
the  total  price  of  $13,000  or  $15,000  ?  A.  We  have  not  dis¬ 
cussed  the  payment  of  the  balance  for  we  have  not  thought 
it  necessary.  We  felt  we  could  raise  all  the  cash  necessary 
to  do  the  job. 

Q.  From  your  bank  balance  you  have  told  me  that  you 
are  in  position  to  withdraw  $6,000?  A.  Yes. 

Q.  Now,  what  is  the  amount  of  the  loan  you  are  to  get 
from  the  First  National  Bank?  A.  We  could  secure  from 
the  First  National  Bank  as  much  as  $7,000  if  we  desired  it. 

Q.  How  is  it  to  be  repaid,  in  installments  or  one 

95  lump  sum,  and  when  is  the  note  to  be  due?  A.  The 
bank  would  grant  us  12  months  time  on  that  loan  if 

we  wanted  it. 

Q.  And  at  what  rate  of  interest  ?  A.  Six  per  cent. 

Q.  That  has  all  been  arranged  by  you  with  Mr.  Camp¬ 
bell?  A.  Yes,  sir. 

Q.  Did  you  give  you  a  letter  or  make  a  contract  about  it  ? 
A.  In  as  much  as  the  First  National  Bank  has  repeatedly 
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extended  credit  to  us,  it  was  not  necessary  to  verify  it  by 
letter  or  additional  promises. 

Q.  Now,  how  long-  has  it  been  since  the  bank  has  extended 
credit  to  you  ?  A.  Within  the  last  year  they  extended  to  us. 

Q.  How  much  did  you  find  it  necessary  to  borrow  at  that 
time?  A.  Repeatedly  they  have  extended  credit  loans  to 
us  from  one  thousand  to  two  thousand  dollars. 

Q.  IIow  much  did  you  find  it  necessary  to  borrow  at  tbat 
time  or  at  any  time  during  the  last  year?  A.  As  a  matter 
of  fact  we  never  found  it  necessary  to  borrow,  I  mean  from 
the  standpoint  of  the  need  of  funds.  We  have  been  very 
anxious  to  establish  our  credit  which,  for  the  most  part, 
was  the  motive  in  borrowing  the  money. 

Q.  During  the  last  year  you  borrowed  money  from  the 
bank,  you  have  testified  how  much?  A.  I  can  not  recall  the 
exact  amount  to  date  except  the  minimum  amount  loaned 
was  not  less  than  $1,000  and  possibly  as  much  as  $3,000. 

Q.  During  the  last  year?  A.  Yes,  sir. 

96  Q.  Now,  you  borrowed  between  $1,000  and  $3,000 
from  the  bank,  but  you  do  not  remember  how  much? 
A.  I  would  have  to  refer  to  our  records  and  our  ledger  to 
get  the  exact  figures  on  those  things. 

Q.  1  say  you  borrowed  somewhere  between  $1,000  and 
$3,000,  but  you  do  not  remember  how  much?  A.  Yes,  the 
figure  was  between  those  sums  somewhere. 

Q.  And  you  have  borrowed  as  much  as  $3,000  from  the 
bank?  A.  Yes,  sir. 

Q.  Have  you  a  statement  of  your  personal  assets  and 
liabilities?  A.  I  do  not  have. 

Q.  Do  you  have  personal  liabilities?  A.  No. 

Q.  Among  the  assets  you  included  in  estimating,  what 
did  vou  give  as  an  estimate  of  vour  reasonable  worth  to  be? 
A.  Approximately  $9,000. 

Q.  Among  those  assets  did  you  include  $7,137  that  the 
station  owes  you?  A.  I  did  not. 

Q.  That  is  not  included?  A.  No,  sir. 

Q.  Of  what  do  those  assets  consist?  A.  $7,000  in  cash, 
and  the  balance  in  stocks. 

Q.  Now,  what  is  the  name  of  this  stockholders  you  say 
will  give  funds  if  necessary?  A.  James  Campbell. 
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Q.  Is  that  the  same  gentleman  connected  with  the 
97  First  National  Bank?  A.  No,  sir. 

Q.  Do  you  have  a  financial  statement  of  Mr.  Camp¬ 
bell?  A.  I  have  a  financial  statement  of  Mr.  Campbell’s 
concern  which  is  the  Wyant  Furniture  Works  of  Muskegon, 
a  firm  which  has  assetts  of  over  $5,000,000. 

Q.  Do  you  have  that  statement  with  you?  A.  Yes,  1  do. 

Q.  Have  you  a  contract  with  him  or  has  be  given  you  a 
letter  or  anything  with  regard  to  the  advancing  of  this 
money  if  you  request  it?  A.  Yes,  sir. 

Q.  Do  you  have  that  with  you?  A.  Yes,  sir. 

Q.  Now,  will  you  take  the  copy  of  your  weekly  program 
which  was  marked  WKZO  Exhibit  No.  1.  Now,  you  have 
testified  that  you  have  some  40  announcement  accounts  I 
believe?  A.  Yes,  sir. 

Q.  That  is  included  in  the  local  commercial  you  have  on 
Exhibit  1  ?  A.  None  of  the  announcements  are  shown  in 
any  part  of  this  exhibit. 

Q.  Well,  now,  let’s  see  what  that  is.  Take  your  second 
day  of  August  27th,  Monday,  the  second  item  kaleidoscope, 
that  is  the  phonograph?  A.  Yes,  sir. 

Q.  And  that  is  interspersed  with  announcement?  A.  Yes, 
sir. 

9S  (t).  So  you  do  include  announcements  on  this  pro¬ 
gram?  A.  1  testified  previously  that  the  broadcast¬ 
ing  did  not  start  until  9:00  a.  m. 

Q.  You  do  include  announcements  on  this  exhibit?  A. 
The  item  of  7  :45,  Kaleidoscope,  an  announcement  is  inter¬ 
spersed  between  on  that  program. 

(,).  The  next  program,  local  program,  is  “Shopping 
Guide"  at  7:55?  A.  Yes,  sir. 

(t).  Doesn't  that  suggest  any  announcement  of  different 
firms  about  Kalamazoo?  A.  No,  that  program  is  split  by 
a  five  minutes  program. 

Q.  That  live  minute  program  is  by  one  account  ?  A.  Yes. 
sir. 

(t).  The  next  commercial  that  you  have  is  “International 
Amusement  Go.",  and  the  next  is  “Radio  Shoppers  Re¬ 
view",  at  9:00  o'clock.  A.  Yes,  sir. 

(t>.  Is  that  a  program  which  is  just  sponsored  by  just  one 
merchant,  or  does  it  include  an  announcement  ?  A.  That  is 
sponsored  by  one  merchant. 
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Q.  That  runs  for  15  minutes?  A.  Yes,  sir. 

Q.  How  about  the  Shoppers  Guide  at  0:45,  is  that  the 
same  type?  A.  That  is  the  same  type,  sponsored  by  one 
merchant. 

Q.  And  the  telephone  request  program,  is  that  one  mer¬ 
chant?  A.  The  telephone  request  program  is  sponsored  by 
one  man  two  days  in  the  week,  and  I  do  not  recall 
00  exact  figures  on  that. 

Q.  That,  however,  is  not  an  announcement  pro¬ 
gram  ?  A.  Xo,  sir. 

Q.  And  the  International  Amusement  Company  is  also 
again  on  this  list?  A.  Yes,  sir. 

Q.  And  Airways  News,  is  that  an  announcement  pro¬ 
gram  ?  A.  Xo,  that  is  a  program  sponsored  by  a  real  estate 
firm. 

(t).  How  about  Varieties,  is  that  an  announcement  pro¬ 
gram?  A.  That  is  an  announcement  program. 

Q.  Buyers  and  sellers  market,  is  that  an  announcement 
program?  A.  Xo,  that  is  a  real  estate  firm. 

<L).  It  is  a  five  minute  program.  Xow,  the  Merchants  and 
Manufacturers  Hour.  What  type  of  program  is  that?  A. 
That  is  a  program  sponsored  jointly  by  the  merchants  and 
manufacturers  of  nationally  known  products  which  have 
retail  sale,  and  is  announcement  program. 

Q.  Market  Reports,  at  5:57,  is  a  three  minute  program? 

A.  Yes,  sir. 

(t).  How  about  .John  K.  Stack,  what  is  that?  A.  That  is 
a  political  address. 

<t).  It  just  happens  to  be  on  this  day,  and  that  is  not  a 
regular  feature?  A.  Xo,  sir. 

Your  sign-off  is  not  a  sponsored  matter?  A.  Xo,  that 
is  not  sponsored. 

(t).  And  you  have  marked  it  “LC",  Local  Oommer- 
l(to  eial?  A.  That  LC  is  probably  a  slip  of  the  type¬ 
writer. 

<c>.  That  should  be  disregarded.  Xow,  the  International 
Amusement  Company,  there  are  one  or  two  short  programs 
sponsored  by  one  concern?  A.  Yes,  sir. 

<y  And  you  do  not  carry  any  one-half  hour  program  ?  A. 
Occasionally  a  program  of  the  network  goes  to  one-half  an 
hour. 
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Q.  What  is  the  International  Amusement  Company?  A. 
The  International  Amusement  Company  is  a  concern  which 
operates  a  walkathon. 

Q.  Is  that  announced  to  the  audience  as  an  international 
program?  A.  It  is  announced  as  a  commercial  sponsored 
by  the  International  Amusement  Company. 

Q.  And  there  are  periods  that  it  went  on  from  8:45  to 
9:00  o'clock,  and  again  at  11  :45,  and  again  12:45,  and  again 
7:30?  A.  That  is  right. 

<t).  Each  time  it  ran  about  15  minutes?  A.  As  I  recall 
about  ton  minutes. 

Q.  You  carried  that  on  the  list  as  15  minutes?  A.  That 
is  what  it  was,  if  it  is  on  there. 


Q.  That  went  on  all  through  this  week,  did  it  not?  A.  As 
a  matter  ot  fact  that  program  has  been  running  continu¬ 
ously  for  some  time. 

Q.  That  is  your  largest  single  commercial  account,  is  it 
not?  A.  I  believe  that  it  is  local. 

Q.  And  would  von  think  it  accurate  to  sav  that 
101  aside  from  this  walkathon  program,  you  did  not  have 
throughout  this  week  two  or  three  concerns  that  con¬ 
ducted  a  15  minute  program?  A.  I  probably  will  refer  to 
the  digest  to  find  out  what  the  total  is. 

Q.  I  do  not  think  that  would  appear  on  the  digest,  for 
you  only  have  given  commercial  and  musical  time.  A.  That 
probably  is  correct,  superficially  looking  at  this  schedule. 

Q.  I  presume  that  statement  that  you  made  in  your  testi¬ 
mony  about  Kalamazoo  having  the  largest  svmphonv  or¬ 
chestra  in  the*  world  for  a  city  of  its  size  was  obtained  from 
the  Chamber  of  Commerce?  A.  Eric  Delamater.  who  is 
assistant  director  of  the  Chicago  Symphony  Orchestra,  has 
been  a  guest  conductor  there  a  number  of  times,  and  that 
has  been  the  foundation  of  the  statement  given  through  the 
Chamber  of  Commerce. 

Q.  He  told  the  Chamber  of  Commerce,  and  they  told  you. 
and  you  have  told  us.  Among  these  towns  that  we  have 
been  discussing  that  are  in  this  35  mile  radius  of  Kalama¬ 
zoo,  which  in  your  opinion  are  the  most  important?  A.  1 
do  not  know  that  any  one  town  overshadows  the  other  in 
the  trade  area. 


(}.  By  that,  do  you  mean,  for  example,  there  would  not 
be  any  distinction  in  importance  between  Three  Rivers  and 


VS.  FEDERAL  COMMUNICATIONS  COMM.  ;  WKZO,  INC. 


77 


Allegan?  A.  Except  from  the  standpoint  of  population, 
Three  Rivers  is  a  little  larger. 

Q.  You  feel  it  correct  to  say,  and  arc  you  pre- 
.102  pared  to  say  that  the  relative  population  of  these 
towns  are  relatively  important,  from  the  standpoint 
of  service?  A.  We  have  never  found  that  so.  It  all  de¬ 
pends  somewhat  on  the  motiee  of  your  question. 

We  do  not  care  about  the  motive.  I  say  from  the 
standpoint  of  importance  to  you  as  a  broadcaster  and  your 
desire  to  reach  them,  which  you  say  the  relative  population 
is  a  fair  index?  A.  Possible  so,  ves,  although  not  entirclv 
because  the  rural  territory  in  between  is  a  factor  just  the 
same  as  the  small  communities  are  factors  in  station  cover¬ 
age. 

Mr.  Segal:  I  think  that  is  all.  I  assume  that  in  connec¬ 
tion  with  all  of  these  matters  the  Examiner  will  take  judi¬ 
cial  knowledge  of  the  population  figures  in  the  reports  to 
the  Department  of  Commerce? 

Examiner  Hill:  That  may  be  done. 

Any  cross  examination  by  any  other  respondent? 

(Xo  answer.) 

Any  by  the  Commission? 

( Voss  Examination 
By  Mr.  Berry: 

Q.  Do  you  know  the  mileage  extent  of  the  limits  of  Kala¬ 
mazoo  proper  in  area?  A.  You  mean  how  many  square 
miles  in  that  area? 

<c).  Yes.  A.  I  would  have  to  hazard  a  guess  to 
lO.’l  give  you  an  answer  on  that.  It  is  possibly  three  to 
four  miles  in  one  direction,  and  it  would  be  about 
six  squ.uro  miles  iu  another  direction, —  about  Ifi  square 
miles  in  the  city  limits. 

Q.  Three  or  four  miles  in  each  direction  from  the  center 
of  the  city?  A.  Yes. 

(t>.  Xow.  in  order  to  get  in  my  mind  jusl  what  was  your 
statement  with  reference  to  the  population  adjacent  to  the 
city  of  Kalamazoo,  but  not  embraced  within  the  corporate 
limils  proper?  A.  Approximately  20,000  population  im¬ 
mediately  surrounding  Kalamazoo  which  will  be  within  the 
city  limits  proper,  which  is  purely  residential  population. 
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Q.  Well,  is  that  population  dense  or  is  it  scattered?  A. 
It  is  dense. 

Q.  That  is  immediately  adjacent  to  the  corporate  limits? 
A.  Yes,  sir. 

Q.  And  what  would  you  say  would  be  the  extent,  or  is 
the  extent  in  miles  of  the  area  in  population  adjacent  to 
the  city  that  you  speak  of  as  being  dense  and  closely  popu¬ 
lated,  I  mean  by  that,  whether  it  is  two  or  three  or  four 
miles  around  the  corporate  limits;  give  you  best  estimate 
on  it?  A.  Well,  possibly  aside  from  the  Greater  Kalama¬ 
zoo  population  it  would  extend  around  another  two  miles. 

Q.  Then  that  would  be  approximately  five  miles  in  area 
around  the  city  proper,  that  is  the  area  of  the  population 
we  will  say  that  is  thickly  or  densely  populated  ?  A.  Yes, 
sir. 

104  Q.  Embracing  two  or  three  miles  in  addition  to 
the  corporate  limits?  A.  Yes,  sir. 

Q.  Now,  how  do  you  arrive  at  your  conclusion  as  to  the 
primary  area  of  service  of  your  station  at  present,  and 
whether  or  not  you  made  any  measurements  in  order  to 
determine  that?  A.  We  have  more  or  less  arbitrarily  set 
35  miles  as  our  Class  A  area.  We  have  taken  field  mea¬ 
surements  in  that  territory,  and  it  is  our  intention  to  pre¬ 
sent  that  data  a  little  later. 

Mr.  Lohnes:  Not  with  respect  to  the  35  miles. 

Q.  I  was  speaking  in  a  general  way.  If  you  have  a  field 
measurement  to  be  permitted,  of  course,  I  may  get  that 
without  going  into  that  now.  My  idea  was  simply  to  get 
the  method  you  arrived  at  in  determining  your  approxi¬ 
mate  good  service  primary  area.  You  state  35  miles?  A. 
Yes.  Due  to  the  fact  our  present  transmitter  site  has  not 
proven  to  be  as  satisfactory  as  we  would  like  to  have  it,' 
we  have  deferred  any  extensive  survey  until  we  could  have 
a  new  location  for  our  transmitter. 

Q.  Now,  assuming  that  you  are  correct  for  the  sake  of 
of  the  question  that  your  primary  service  area  does  extend 
at  leat  35  miles  around  the  country,  what  other  towns  or 
villages  would  that  embrace?  A.  That  would  include,  of 
course,  such  towns  as  Galesburg,  Augusta,  Hastings,  Plan- 
well,  Allegan,  Schoolcraft,  Three  Rivers,  Constantine  and 
Paw  Paw,  towns  that  are  all  within  the  area. 
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105  Q.  That  is  within  the  radius  of  35  miles?  A.  Yes, 
sir. 

Q.  Between  Kalamazoo  and  such  towns  as  you  have 
mentioned,  what  is  the  nature  of  the  territory  there?  A. 
The  territory  fro  the  most  part  is  very  sandy  and  gravel, 
with  gravel  bank,  and  some  shale.  It  is  very  difficult  from 
the  standpoint  of  transmission. 

Q.  Well,  that  area,  is  that  the  area  you  speak  of  as  be¬ 
ing  a  farming  area?  A.  Yes,  sir. 

Q.  Now,  as  to  the  present  service  there,  did  you  state 
with  reference  to  WKAR  at  East  Lansing,  whether  you 
got  anything  from  that?  A.  You  mean  any  agricultural 
service ? 

Q.  Xo,  any  radio  service?  A.  WKAR  to  my  knowledge 
is  not  even  reckoned. 

Q.  How  about  WSAK  and  WOAB  at  Grand  Rapids? 
A.  Their  service  in  our  territory  is  very  poor  from  the 
field  measurements  we  have  taken. 

Q.  Now,  as  to  Kalamazoo  proper  and  adjacent  territory 
immediately  surrounding  the  city,  what  is  the  nature  of 
the  enterprises  that  are  in  the  city  and  in  this  territory  you 
spoke  of  as  being  densely  populated,  is  that  a  manufac¬ 
turing  locality,  or  what  is  the  nature  of  it?  A.  Kalamazoo 
is  one  of  the  largest  paper  makers  in  the  world.  I  think 
at  the  present  time  there  are  between  20  and  25  large  pa¬ 
per  mills  in  Kalamazoo.  The  Kalamazoo  Vegetable  Parch¬ 
ment,  House,  the  largest  single  paper  factory  in  the 

106  world  is  there.  Of  course,  there  are  minor  indus¬ 
tries  in  Kalamazoo. 

Q.  I  take  it,  you  propose  to  operate  your  direction  an¬ 
tenna  at  night?  A.  Yes,  sir. 

Mr.  Berry:  That  is  all. 

Examiner  Hill:  Anything  further? 

Redirect  Examination 
By  Mr.  Lohnes: 

Q.  Mr.  Segal  referred  to  the  fact  that  it  might  be  neces¬ 
sary  to  deplete  your  cash  on  hand.  You  stated  I  believe 
you  could  safely  do  it  down  to  $2,000,  or  you  could  take  75 
per  cent?  A.  Yes,  sir. 
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Q.  You  do  not  anticipate  that  it  is  going  to  be  absolutely 
necessary  to  lay  out  all  of  this  money  immediately,  or  in 
one  lump  sum?  A.  No,  sir. 

Q.  What  did  you  say  your  business  was  netting  a  month? 
A.  Approximately  $1,000  a  month. 

Examiner  Hill:  That  has  all  been  gone  into,  I  think. 

Q.  Mr.  Segal  also  cross  examined  you  about  your  rela¬ 
tionship  with  the  bank  and  this  other  stockholder.  I  want 
to  be  sure  this  point  is  clear  on  the  record.  You  do  not 
think  it  is  necessary  to  go  to  either  one  of  those  sources? 
A.  I  do  not. 

Q.  In  other  words,  you  feel  that  the  corporation’s  and 
your  own  personal  resources  are  sufficient  for  this  pur¬ 
pose?  A.  Yes,  sir. 

Q.  Mr.  Berry  asked  you  about  the  transmitter  lo- 
107  cation.  Irrespective  of  this  nighttime  application, 
is  it  your  purpose  to  move  your  transmitter  even- 
tuallv?  A.  Yes,  sir. 

Q.  Subject  to  the  Commission’s  approval?  A.  Yes,  sir. 

Mr.  Lohnes:  That  is  all. 

Examiner  Hill:  You  may  be  excused. 

(Witness  excused.) 

T.  A.  M.  Craven  appeared  as  a  witness  on  behalf  of  the 
applicant,  and  having  been  previously  duly  sworn,  testified 
as  follows: 

Direct  Examination 

By  Mr.  Lohnes: 

Q.  Please  state  your  name?  A.  T.  A.  M.  Craven. 

Q.  Where  do  you  reside?  A.  Washington,  D.  C. 

Q.  What  is  your  occupation?  A.  Consulting  radio  engi¬ 
neer. 

Mr.  Lohnes:  I  am  calling  Commander  Craven  as  an  ex¬ 
pert.  Do  you  concede  that  he  is  an  expert? 

Mr.  Segal :  Commander  Craven  is  qualified  to  testify  as 
an  expert. 

Mr.  Berry:  We  will  concede  that  he  is  qualified. 

Examiner  Hill:  Let  the  record  show  the  proof  of  the 
qualification  of  the  witness. 
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By  Mr.  Lohnes: 

Q.  Have  you  been  retained  by  WKZO,  Incorporated,  to 
prepare  the  specifications  for  the  proposed  diree- 

108  tional  antenna,  and  to  supervise  the  design,  manu¬ 
facture  and  installation  in  the  event  this  application 

should  be  granted?  A.  Yes. 

Q.  Did  you  assist  in  the  preparation  of  the  application 
of  WKZO  now  being  heard?  A.  Yes. 

Q.  Has  the  use  of  a  directional  antenna  been  proposed 
such  as  to  meet  your  specifications  as  engineer?  A.  Yes. 

Q.  I  wish  you  would  describe  briefly  this  antenna.  A. 
The  directional  antenna  proposed  for  Station  WKZO  will 
consist  of  four  vertical  radiators,  each  approximately  130 
feet  high.  These  radiators  will  be  spaced  one-half  way 
of  length  apart  in  a  square.  The  current  in  one  pair  of 
radiators  will  be  180  degrees  out  of  phase  with  respect  to 
the  current  in  the  other  pair  of  radiators.  The  current  in 
each  radiator  of  a  pair  will  be  in  phase.  The  current  in 
each  radiator  will  be  equal  to  that  of  the  other  radiator. 
In  other  words,  each  radiator  will  have  the  same  current. 

Each  radiator  will  be  connected  to  the  transmitter  by 
means  of  specially  designed  transmission  lines,  which  will 
include  special  antenna  coupling  devices  and  the  distribu¬ 
tion  transformer.  By  the  means  of  this  equipment  and 
the  maintenance  of  the  entire  pattern,  it  will  have  a  very 
high  degree  of  precision.  This  is  because  special  attempts 
have  been  taken  in  the  design  as  a  result  of  experience  to 
maintain  constant  ratio  between  all  the  radiating  elements 
of  variable  conditions.  The  direction  of  the  minimum  sig¬ 
nal  will  be  maintained  accurately  as  stated  to  a  high 

109  degree  of  precision  as  stated,  because  the  coupling 
and  phasing  devices  are  designated  as  stated. 

The  antenna  will  be  operated  nondireetional  during  the 
day,  a  transfer  switch  being  utilized  to  change  the  radia¬ 
tion  pattern. 

Q.  What  circuits  do  you  expect  to  use  to  control  the 
maintenance  of  the  prescribed  pattern?  A.  The  latest  im¬ 
provements  of  the  so-called  Kear  system,  patent  applica¬ 
tions  for  which  are  pending.  Dr.  Prank  Kear,  the  inven¬ 
tor,  was  formerly  with  the  Bureau  of  Standards,  and  is 
the  scientist  who  developed  the  practical  directional  an- 
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terma  circuit  now  in  successful  use  in  the  airways  radio 
beacon. 

Q.  Is  there  anything  novel  about  the  fundamental  prin¬ 
ciples  and  mathematics  of  a  directional  antenna?  A.  Noth¬ 
ing  whatsoever.  The  principles  and  the  mathematics  have 
been  known  to  physicists  for  years,  and  long  before  broad¬ 
casting.  They  are  generally  known  and  accepted  by  the 
radio  engineering  profession  of  the  world.  There  is  an 
abundance  of  literature  covering  this  subject,  and  it  is  a 
part  of  college  text  books  dealing  in  radio  communication. 

Q.  Have  directional  antenna  been  put  into  practical  use? 
A.  Yes,  thev  are  in  wide  use  in  the  short  wave  communica- 
tion  held,  and  also  in  the  airwavs  beacon  svstems  which 
use  frequency  having  propagation  characteristics  similar 
to  broadcasting  frequencies.  Directional  antennas  employ¬ 
ing  circuits  similar  to  those  proposed  by  WKZO  are 
110  also  in  successful  use  in  broadcasting  in  this  coun¬ 
try.  There  are  some  broadcasting  stations  in  Eu¬ 
rope  which  use  directional  antennas. 

Q.  What  broadcasting  stations  in  the  United  States  are 
using  directional  antennas?  A.  WKRC,  WPEX  are  using 
exactly  the  same  type  of  circuit  as  proposed  for  WKZO. 

Q.  Have  you  had  charge  of  the  installing  at  WPEX?  A. 
Yes. 

(.,).  Is  that  construction  completed?  A.  It  is  constructed 
to  a  measure  that  performances  have  been  taken,  but  not 
yet  submitted  to  the  Commission. 

Q.  Are  you  satisfied  it  is  performing  satisfactorily?  A. 
It  is  performing  remarkably  satisfactorily  as  determined 
by  the  measurements? 

Q.  What  other  station?  A.  WLFA,  Clearwater,  Flor¬ 
ida,  and  KYW  which  were  constructed,  and  which  will  use 
a  type  of  antenna  very  similar  to  that  proposed  by  WKZO 

in  that  it  uses  four  radiating  elements  connected  bv  trans- 

• 

mission  lines  to  the  transmitter,  and  will  operate  in  the 
same  phase  and  current  relations  as  proposed  by  WKZO. 
It  also  uses  very  similar  type  currents. 

WTRO  is  another  station  located  at  Providence,  Rhode 
Island,  which  is  now  under  construction  and  will  use  the 
same  type  of  circuits  as  proposed  by  WKZO.  It  is  nearly 
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completed  now,  and  one  of  my  associates  is  up  there  mak¬ 
ing  measurements. 

WSAI  uses  a  directional  antenna,  and  WJSV  of  Alex¬ 
andria,  Virginia,  .also  uses  a  modified  form  of  directional 
antenna,  which,  however,  is  designed  only  for  the 

111  purpose  of  curtailing  the  ground  pattern  in  certain 
directions.  The  antenna  proposed  by  WKZO  is  de¬ 
signed  both  to  maintain  a  radiation  pattern  in  the  horizon¬ 
tal  plane  as  well  as  that  in  the  vertical  plane. 

Q.  Do  you  consider  the  directional  antennas  proposed 
by  WKZO  to  be  in  the  experimental  stage  of  development? 
A.  Xo,  its  design  is  based  upon  known  principles,  the  ap¬ 
plication  of  which  have  been  corroborated  by  practical  ex¬ 
perience,  and  its  design  includes  improvements  as  the  re¬ 
sult  of  such  experience,  particularly  as  concerns  precision 
in  maintenance  of  pattern. 

Q.  1  hand  you  that  which  has  been  marked  Exhibit  Xo.  9, 
and  will  ask  you  to  state  what  that  is.  A.  This  is  a  draw¬ 
ing  prepared  by  me  illustrating  the  horizontal  radiation 
pattern  of  the  directional  antenna  proposed  by  WKZO  as 
selected  by  me,  and  is  issued  from  zero  attenuation.  On 
this  drawing  are  shown  the  relative  direction  of  WEEI, 
a  one-kilowatt  station,  and  found  operating  at  Boston, 
Massachusetts.  On  the  same  channel  as  that  of  WKZO, 
namely,  590  kc,  there  are  also  shown  a  direction  of  station 
WOW'  operating  on  590  kc.,  in  Omaha. 

Mr.  Lohnes:  I  offer  this  as  an  exhibit. 

Mr.  Segal:  Xo  objection. 

Examiner  Hill:  It  may  be  admitted. 

(Thereupon,  the  drawing  referred  to  was  received  in 
evidence,  marked  “WKZO  Exhibit  Xo.  9,  Witness  Cra¬ 
ven”,  and  the  same  is  forwarded  herewith.) 

By  Mr.  Lohnes: 

Q.  T  hand  you  that  which  has  been  marked  Exhibit  10, 
and  will  ask  you  to  state  what  that  is.  A.  This  rep- 

112  resent  the  drawing  of  the  vertical  radiation  pat¬ 
tern  of  the  full  unit  directional  antenna  proposed  by 

WKZO  on  an  angle  from  the  horizontal,  and  at  various 
angles  from  the  minimum  direction.  The  little  loops  for 
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example  on  the  upper  left  hand  section  of  the  drawing 
show  the  field  intensity  in  the  vertical  plane  at  15  degrees 
from  the  minimum.  The  upper  righthand  section  of  the 
drawing  show  the  vertical  radiation  pattern  and  all  verti¬ 
cal  angles  in  a  plane  ten  degrees  from  the  minimum. 

In  the  lower  leftliand  section  is  shown  the  same  direc¬ 
tion  from  a  vertical  plane  which  is  15  degrees  from  the 
minimum. 

The  writing  at  the  lowest  section  gives  the  percentage 
of  field  intensity  on  ordinary  250  watt  station  as  compared 
to  the  proposed  directional  antenna  at  45  degrees  angle 
from  the  horizontal. 

Q.  Are  you  familiar  with  the  frequency  assignments  on 
590  kc?  A.  Yes. 

Q.  Now,  based  on  your  experience  both  in  the  measure¬ 
ment  or  performance  of  radio  stations,  and  upon  your  ex¬ 
perience  with  the  practical  performance  of  directional  an¬ 
tennas,  what  in  your  opinion  is  the  probability  of  inter¬ 
ference  from  WKZO,  using  the  directional  antenna  as  pro¬ 
posed,  to  the  good  service  areas  of  WOW  in  Omaha,  and 
WEEI  in  Boston — those  are  the  two  station  that  would  be 
involved  on  590  kc.  A.  Yes.  In  my  opinion  there  is  no 
probability  of  objectionable  interference  from  WKZO  to 
the  good  service  areas  of  either  WEEI  or  WOW  during 
the  day  or  the  night.  In  this  connection  there  will  be  dur¬ 
ing  the  day  very  little  change  in  existing  conditions 
113  by  reason  of  the  fact  that  WKZO  now  operates  on 
590  kilocycles. 

Q.  And  you  proposed  250  watt  at  night?  A.  Yes,  250 
watt  was  suggested  by  me  with  the  directional  antenna  as 
proposed  in  order  to  render  every  possible  precaution  not 
to  interfere  with  either  WOW  or  WEEI. 

Q.  Are  you  familiar  with  the  frequency  assignments  on 
adjacent  channels  to  that  of  590  kilocycles?  A.  Yes. 

Q.  In  your  opinion  would  the  operation  of  WKZO  as 
proposed  caused  objectional  interference  to  the  good  ser¬ 
vice  areas  of  any  of  the  stations  on  adjacent  channels?  A. 
In  my  opinion  the  operation  of  WKZO  as  proposed  is  per¬ 
fectly  safe  from  the  standpoint  of  objectionable  interfer¬ 
ence  to  other  stations  now  licensed  by  the  Federal  Com¬ 
munications  Commission. 

Mr.  Lohnes :  That  is  all. 
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Cross  Examination 
By  Mr.  Segal: 

Q.  From  your  WKZO  Exhibit  No.  9,  it  is  possible,  is  it 
not,  to  determine  the  exact  graphical  increase  in  these  di¬ 
rections?  A.  Yes. 

Q.  And  am  I  correct  in  assuming  that  there  is  some  co¬ 
incidence  in  that  the  direction  from  the  location  of  WEEI 
appears  to  be  exactly  180  degrees  from  the  direction  to 
WOW?  A.  Yes,  approximately  that. 

Q.  And  is  it  true  that  if  there  be  any  variation  from  that 
ISO  degree  line,  it  is  not  important?  A.  That  is  correct. 

Q.  Now,  can  you  tell  me  whether  from  any  of  the 

114  exhibits  that  have  been  introduced  by  you  on  the 
stand  it  is  possible  for  the  Examiner  to  calculate 

the  relative  power  in  any  direction?  A.  The  Examiner 
can  do  that  if  he  has  engineering  knowledge. 

Q.  Well,  what  would  be  necessary,  for  example,  what  is 
the  relative  of  power  to  say  long  zero  degrees  on  Exhibit 
9?  A.  A  very  simple  mathematical  conclusion.  The  effect 
of  the  power,  and  I  prefer  to  call  it  the  equivalent  power, 
could  be  determined.  For  example,  the  equivalent  power 
in  the  maximum  direction  as  compared  to  the  standards  of 
licensed  power  of  the  Federal  Communications  Commis¬ 
sion  is  determined  by  taking  62-1/2  milivolts  as  the  aver¬ 
age  power  for  field  intensity  for  a  250  watt  station. 

Q.  And  then  all  you  set  out  to  do  is  to  relate  the  graph¬ 
ical  representations  on  Exhibit  9  to  that,  taking  into  con¬ 
sideration  that  intensity  as  related  to  the  square  root?  A. 
That  is  correct,  the  intensity  related  to  the  square  of  the 
power,  for  example,  the  intensity  in  the  maximum  direc¬ 
tion  is  about  65  millivolts,  slightly  above  that  in  the  ordi¬ 
nary  250  watt  station,  and  the  power  radiating  in  any 
other  than  the  maximum  direction  is  less  than  250  watt 
average  station  coming  down  to  the  maximum  direction  to 
practically  zero. 

Q.  Now,  running  along  in  the  line  you  have  prepared 
from  zero  degree  due  north  you  have  figures  written  here 
of  20,  40,  60  and  80,  is  that  represented  from  null?  A. 
That  represents  attentuated  field  intensity  in  the 

115  case  of  milivolts,  and  that  determined  the  radiation 
in  all  directions. 
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Q.  So,  by  example,  by  putting  your  finger  at  any  point 
on  the  curve  you  can  find  the  degree  from  the  true  north 
there  by  establishing  your  direction  and  the  field  intensity 
and  the  unattenuated  milivolts,  and  from  that,  using  the 
square  root,  determine  the  true  volts?  A.  That  is  right. 

Q.  Is  it  not  true  that  the  theory  of  this  type  of  direc¬ 
tional  antenna  is  suppressing  radiation  in  one  direction 
and  in  some  degree  increasing  it  in  another?  A.  That  is 
correct. 

Q.  As  compared  with  ordinary  quarter  wire  antenna? 
A.  That  is  correct. 

Q.  So,  except  for  loss  either  due  to  efficiency  or  some 
other  cause,  you  suppress  in  one  direction  and  add  in  an¬ 
other?  A.  That  is  true  to  a  certain  extent. 

Q.  And  are  you  familiar,  Commander  Craven,  with  the 
estimates  that  have  been  made  by  the  engineering  division 
of  the  Commission  with  regard  to  the  average  efficiency  of 
regional  stations  antenna  systems?  A.  Yes. 

Q.  What  is  the  average  efficiency  expressed  in  the  ability 
of  those  antennas  when  operating  at  250  watts?  A.  It 
should  have  an  effective  field  of  62-1/2  kilivolts  which  is 
equivalent  of  22-1/2  efficiency. 

Q.  That  is  the  average  efficiency  of  regional  stations 
throughout  the  country?  A.  That  is  correct,  but  in  this 
particular  connection,  and  in  connection  with  all 
116  such  frequencies  as  this,  the  efficiency  is  determined 
with  respect  to  the  height  of  the  antenna  and  its 
wave  length.  With  a  very  long  wave  length  and  a  reason¬ 
ably  high  antenna  as  compared  with  the  average  antenna, 
it  is  improbably  within  reasonable  economical  grounds,  to 
obtain  the  same  degree  of  overall  efficiency  in  that  antenna 
in  these  frequencies  as  you  would  on  frequencies  on  1000 
kilocycles. 

Q.  You  do  not  mean  to  tell  us  it  is  more  difficult  to  ob¬ 
tain  average  efficiency  at  590  kilocycles  than  1000  kilo¬ 
cycles?  A.  It  is  with  the  same  height  of  antenna  in  both 
cases. 

Q.  Assuming  the  control  in  person  that  makes  the  de¬ 
sign,  it  is  no  more  difficult  to  obtain  the  average  efficiency 
at  590  than  at  1000?  A.  Except  from  the  standpoint  of 
cost. 
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Q.  Now,  assuming  the  ordinary  quarter  wave  antenna, 
the  difference  in  height  between  590  kilocycles  and  1000 
kilocycles,  it  would  have  to  be  worked  out  to  get  a  differ¬ 
ence  in  efficiency  that  is  substantial?  A.  Quite  substantial, 
very  substantial  in  that  way. 

Q.  What  would  be  your  estimate  of  the  difference  either 
in  percentage  or  figures?  A.  I  will  have  to  give  it  to  you 
in  absolute  figures.  The  heights  for  a  quarter  wave  ver¬ 
tical  wave  antenna  of  590  kilocycles  would  be  approxi¬ 
mately  425  feet.  Allow  for  1000  kc.,  which  is  your  ques¬ 
tion  I  believe,  it  would  be  250  feet,  which  is  a  considerable 
increase  to  obtain  the  same  efficiency  if  you  should  use  a 
quarter  wave  on  590  as  compared  to  the  same  height  on 
1000. 

117  Q.  Those  figures  you  have  given  us  are  for  single 
lines?  A.  Yes. 

Q.  It  would  be  somewhat  less  for  mast.  A.  It  depends 
somewhat  on  the  type  of  mast.  The  latest  type  of  mast, 
one  which  has  been  used  recently  throughout  the  country, 
there  would  have  to  be  a  slight  correction  on  that  of  425 
feet,  and  it  would  be  approximately  360  feet  for  the  590 
kilocycles  quarter  wave  antenna  and  210  feet  for  the  quar¬ 
ter  wave  at  1000  kilocycles  antenna,  which  is  still  a  con¬ 
siderable  increase  to  attain  the  same  efficiency,  and  also  a 
very  marked  increase  in  cost. 

Q.  What  is  the  efficiency  of  the  antenna  you  have  de¬ 
signed  for  WKZO?  A.  It  has  an  effective  field  as  I  recall 
of  38  milivolts  which  is  admittedly  low,  but  which  was  in¬ 
tended  to  be  low  primarily  to  have  a  factor  of  safety  with 
respect  to  stations  on  the  same  channel,  and  we  have  made 
every  endeavor  to  give  every  protection  possible. 

Q.  Well,  you  have  practically  null  on  WOW?  A.  Yes. 

Q.  And  increasing  efficiency  would  not  give  WOW  any 
increased  interference?  A.  I  have  endeavored  to  protect 
the  surface  area  of  WOW  which  is  extraordinary  large  to 
its  500,  and  it  takes  in  quite  a  large  area. 

Q.  And  an  increase  in  efficiency  that  you  propose  would 
not  cause  an  increase  in  efficiency  in  WOW ?  A.  No,  but  I 
consider  it  necessary  to  have  a  good  factor  of  safety 
US  to  guarantee  it  to  be  absolutely  free  in  respect  of 
interferences. 
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Q.  But,  if  you  increase  the  efficiency  of  this  antenna,  it 
■would  nevertheless  not  bring  interference  to  WOW  in  590 
kilocycles?  A.  Yes,  that  is  true. 

Q.  What  is  the  efficient  of  this  antenna?  A.  Approxi¬ 
mately  an  overall  efficient  8-1/2  per  cent. 

Q.  I  hate  to  make  you  do  all  of  this  calculating,  but  there 
is  one  more.  Using  the  average  efficiency  such  as  the  en¬ 
gineering  division  has  that  we  have  discussed,  what  power 
of  station  was  laid  down  an  intensity  of  38  milivolts  in  the 
distance  of  a  mile  in  the  absence  of  attenuation?  A.  Will 
you  please  state  that  question  again? 

Q.  Assuming  the  average  efficiency  and  intensity  given 
out  by  the  engineering  division,  and  which  we  have  dis¬ 
cussed,  what  power  of  station  would  you  expect  to  lay 
down  a  field  intensity  of  38  milimeters  in  the  distance  of 
one  mile  in  the  absence  of  attenuation?  A.  Assuming  that 
average,  which  is  not  true — 

Q.  That  is  just  one  of  the  privileges  I  have  to  make  the 
assumption.  A.  That  is  what  I  want  to  get.  You  are  do¬ 
ing  the  assuming. 

Q.  That  is  a  fact.  A.  That  is  all  I  want  to  get  in.  Ap¬ 
proximately  93  watts. 

Q.  We  calculated  it  at  92.  Now,  from  the  facts,  isn’t  it 
correct  that  what  you  mean  is  that  you  do  not  expect  the 
average  frequency  to  prevail  at  this  end  of  the  spectum. 

A.  Yes,  and  is  compensated  by  the  harder  carrying 
119  capacity  of  the  lower  frequencies  as  over  the  higher 
frequencies,  so  that  the  difference  in  coverage  be¬ 
tween  these  types  of  stations  is  not  carried  over  in  refer¬ 
ence  to  any  of  the  higher  frequencies. 

Q.  But,  otherwise,  if  you  believe  that  the  average  effi¬ 
ciency  is  not  maintained  at  this  end  of  the  spectrum,  my 
assumption  is  right?  A.  Yes,  if  the  average  station  should 
put  in  tremendously  higher  mast  there  should  be  better 
efficiency.  Usually  that  does  not  prevail.  If  you  want  to 
assume  such  a  condition,  your  assumption  will  be  all  right. 

Q.  Now,  up  until  now  we  have  been  discussing  the  night¬ 
time  operation.  How  about  its  daytime  operation.  What 
effective  field  would  you  get  in  the  daytime  with  a  thou¬ 
sand  watts?  A.  Approximately  the  same,  38  milivolts. 

Q.  You  would  get  76  milivolts  in  the  daytime  with  1000 
watts?  A.  Yes. 
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Q.  This  is  so  designed  to  do  that?  A.  Yes. 

Q.  You  would  then  have  the  same  efficiency  as  you  have 
described  for  nithttime?  A.  That  is  correct. 

Q.  Some  eight  and  a  fraction  per  cent?  A.  Yes. 

Q.  Do  you  have  the  curves  in  your  notebook  from  which 
you  can  tell,  taking  a  given  intensity  per  mile,  what  would 
be  expected  at  a  greater  distance?  A.  Yes. 

120  Q.  Is  it  necessary  to  take  attenuation  in  order  to 
use  those  curves?  A.  For  the  ground  curves,  yes. 

Q.  Do  you  know  what  the  attenuation  is  in  the  Kalama¬ 
zoo  area?  A.  I  have  been  to  Kalamazoo  and  made  meas¬ 
urements  sometime  ago.  Not  in  connection  with  this  case, 
and  I  have  not  "with  me  the  factors  on  that.  There  is  an¬ 
other  witness  who  will  cover  that  subject. 

Mr.  Segal:  That  is  all  I  have  to  ask. 

Mr.  Berry:  I  have  one  or  two  questions  regarding  the 
map,  and  that  is  all  I  have. 

Cross  Examination 

By  Mr.  Berry: 

Q.  Commander,  turn  to  Exhibit  No.  9,  and  see  if  I  have 
got  this  correct.  As  I  understand  from  that  radiation,  the 
maximum  radiation  would  be  five  degrees,  that  is,  in  a 
northerly  direction  west  of  north?  A.  That  is  correct,  and 
the  opposite  to  the  east  and  south. 

Q.  And  the  opposite  to  the  east  and  south?  A.  Yes. 

Q.  Now,  approximately  east  and  west  would  be  the  mini¬ 
mum  radiation?  A.  Yes. 

Q.  And  take  an  angle  there  for  the  minimum  directions 
on  that  exhibit,  I  understand  that  the  field  intensity  of  one 
mile  milivolts  at  the  maximum  would  be  1.425?  A. 

121  I  am  not  certain  that  I  understand  your  question. 

Q.  Well,  on  your  map,  and  your  explanation,  you 
have  15  degrees  as  the  minimum  angle  there?  A.  That  is 
correct.  I  believe  you  are  referring  to  the  affidavit  sub¬ 
mitted  with  the  application.  The  zero  of  degrees  at  the 
exact  minimum,  we  calculated  field  intensity  at  zero,  and 
at  15  degrees  from  the  minimum  we  calculated  1.425. 

Q.  Now,  that  explains  that.  Now,  the  next  exhibit  for 
instance,  you  have  a  notation  there  for  illustration  10  de¬ 
crees  from  null  3.96  milivolts  and  that  maximum  is  at  45 
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degree  angle.  As  I  understand  that  that  is  10  degrees  in 
the  compass  direction  in  a  45  degree  angle?  A.  Yes,  if 
you  will  note  in  that  drawing  it  shows  a  little  loop.  That 
maximum  intensity  is  approximately  45  degrees  from  the 
horizontal,  and  in  order  to  give  the  exact  figure,  the  3.96 
is  shown. 

Q.  3.96?  A.  That  represents  the  extreme  end  of  the 
loop. 

Q.  Of  course,  these  two  loops  would  be  explained  in  the 
same  manner?  A.  That  is  correct. 

Mr.  Berrv:  I  think  that  is  all. 

Examiner  Hill :  Anything  on  redirect  on  any  recross  ? 

Mr.  Segal:  There  are  a  couple  of  question  that  occur 
to  me. 

Recross  Examination 
By  Mr.  Segal : 

Q.  There  are  four  of  these  units  in  your  antenna?  A. 
Yes,  sir. 

Q.  And  those  are  to  be  made  of  part  metal?  A. 
122  At  the  present  time  it  is  planned  to  either  purchase 
or  put  in  vertical  masts  radiation  such  as  is  com¬ 
monly  known,  or  to  have  supports  for  ordinary  self-sup¬ 
porting  wire. 

Q.  Accounting  for  the  couplings  and  feeding  and  turn¬ 
ings  and  things  of  that  sort,  merely  considering  the  cost 
of  material,  and  the  erection,  what  have  you  estimated  to 
be  the  cost  of  one  of  those  elements  that  go  into  this?  A. 
It  is  entirely  dependent  on  the  method  employed.  At  the 
present  time  the  intention  is  to  use  self-supporting  mast 
which  are  owned  by  WKZO,  in  which  event  the  cost  will 
be  very  small,  I  should  say  in  the  matter  of  erection  and 
so  forth. 

Q.  Let  me  stop  you  there,  for  that  is  not  what  I  want. 
Assume  that  you  were  buying  those,  I  just  wanted  the 
cost  of  one  of  those  things  in  metal  vertical  radiation,  and 
one  made  of  wood  with  the  wire?  A.  I  think  I  can  give 
you  some  approximate  figures  on  that.  It  is  approxi¬ 
mately  $1,000. 

Q.  $1,000  that  is?  A.  Yes. 

Q.  Is  that  in  place?  A.  No,  not  in  place. 
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Q.  What  would  you  say  it  was  in  place?  A.  They  have 
been  erected  in  certain  parts  of  the  country  for  as  small 
as  $1,000,  and  it  would  be  about  $2,000. 

Q.  That  covers  the  metal  case?  A.  Yes,  if  you 

123  buy  from  that  particular  manufacturer,  those  are 
the  old  prices  I  have. 

Q.  What  about  the  modern  ones,  are  they  cheaper?  A. 
It  depends  upon  the  type.  If  you  use  certain  types  you 
can  get  them  cheaper. 

Q.  Have  you  made  an  estimate  of  the  total  cost  of  this 
enterprise  to  WKZO?  A.  Yes. 

Q.  What  approximately  will  that  come  to?  A.  About 
$14,000. 

Q.  That  covers  existing  mast?  A.  That  is  utilization  in 
every  manner  of  what  we  have  available. 

Q.  Now,  I  think  I  misunderstood  something  that  we  went 
over  together  before.  You  remember  you  gave  me  a  figure 
of  425  feet  quarter  wave  antenna  of  590  kc.  That,  however, 
would  give  an  average  efficiency  to  a  quarter  wave?  A.  Yes. 

Q.  And  the  average  efficiency  based  on  125  milivolts  could 
be  accomplished  with  less  than  425  feet  radiation?  A.  Yes. 

Mr.  Segal :  I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Lohnes : 

Q.  With  respect  to  the  efficiency  of  this  antenna,  is  it  or 
not  in  the  lowering  the  efficiency  easy  to  render  protection 
to  the  other  station  on  the  channel ;  in  other  words,  if  you 
had  a  greater  efficiency,  then  wouldn’t  it  take  more  equip¬ 
ment  and  be  a  more  difficult  engineering  job  to  render  the 
same  degree  of  protection  you  are  proposing  here? 

124  A.  It  is  true  that  if  you  increase  the  efficiency,  you 
would  at  the  same  time  increase  the  probability  of 

interference  to  other  stations,  and  it  is  my  recommendation 
that  we  should  take  every  precaution  to  protect  all  other 
stations  on  the  channel,  even  if  we  should  have  to  take  a 
slight  reduction  of  efficiency,  and  I  felt  justified  in  doing 
that  in  view  of  the  well  known  propogation  characteristics 
of  the  low  efficiency  of  590  kilocycles  in  securing  coverage. 

Mr.  Lohnes :  That  is  all. 

Examiner  Hill:  You  may  be  excused. 
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(Witness  excused.) 

We  will  now  take  a  recess  until  1 :30. 

(Thereupon  a  recess  was  taken  in  the  above-entitled  cause 
until  1 :30  p.  m.) 

125  After  Recess 

(The  hearing  was  resumed  at  1:30  o’clock  p.  m.  pursuant 
to  the  taking  of  the  recess.) 

Examiner  Hill:  Proceed,  gentlemen. 

Mr.  Lohnes :  I  will  call  Mr.  Plummer. 

W.  E.  Plummer  appeared  as  a  witness  on  behalf  of  the 
applicant  and  having  been  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Lohnes : 

Q.  Please  state  your  full  name.  A.  William  E.  Plummer. 
Q.  Where  do  you  reside?  A.  Baltimore,  Maryland. 

Q.  What  is  your  occupation?  A.  Assistant  engineer  to 
Mr.  Glenn  D.  Gillett,  consulting  radio  engineer. 

Q.  How  long  have  you  been  with  Mr.  Gillett?  A.  Slightly 
over  one  year. 

Q.  Where  were  you  before  that?  A.  I  spent  nine  months 
with  WFBR  radio  station  in  Baltimore,  Maryland. 

Prior  to  that  time  1  was  with  the  Bell  Telephone  Labora¬ 
tories  in  New  York,  engaged  in  design  and  development  of 
radio  broadcasting  equipment. 

Q.  Where  did  you  take  your  schooling?  A.  High  school 
at  Frederick  Maryland;  College  at  Johns  Hopkins  Univer¬ 
sity,  Baltimore.  I  was  graduated  by  them  with  degree  of 
B.  E.  in  Electrical  Engineering  in  1929. 

126  Q.  Have  you  made  any  study  of  the  field  strength 
of  WKZO  in  Kalamazoo?  A.  Yes,  sir.  Acting  under 

instructions  from  Mr.  Gillett  I  made  some  measurements 
the  latter  part  of  June  and  the  first  of  July. 

Q.  I  hand  you  what  has  been  marked  WKZO  Exhibit  No. 
11  and  ask  you  to  tell  us  what  that  is.  A.  This  is  a  plot  of 
the  data  which  I  took  for  the  period  I  stated,  from  June  29 
to  July  3,  and  is  the  radials  in  various  directions  around 
Kalamazoo  measured  on  Station  WKZO,  frequency  590 
kilocycles. 
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Q.  I  will  ask  you  now  to  state  what  this  is,  which  has 
been  marked  by  the  reporter  as  WKZO  Exhibit  No.  12? 
A.  This  is  a  plot  of  the  field  strength  against  distances  for 
the  present  location  of  these  radials  which  are  shown  on 
Exhibit  11.  It  is  shown  to  obtain  the  attenuation  of  that 
area. 

Q.  What  type  of  equipment  did  you  use  in  making  the 
measurements?  A.  We  used  a  set  the  principle  of  which 
was  originally  designed  by  the  American  Telephone  and 
Telegraph  Company,  which  is  described  in  an  article  by 
Axel  Jensen,  July,  1926. 

Q.  Is  this  the  equipment  which  is  regularly  used  by  Mr. 
Gillett  in  his  field  surveys?  A.  It  is. 

Q.  You  made  these  maps  up  as  a  result  of  your  studies  in 
the  Kalamazoo  area?  A.  These  two  exhibits  were  plotted 
by  Mr.  Gillett  from  the  information  taken  by  me.  I  ob¬ 
served  them  and  see  that  they  follow  the  data,  and 
127  they  are  correct. 

Q.  In  other  words,  this  represents  the  true  and 
accurate  measurements  which  you  made  of  the  signal  of 
WKZO  on  the  dates  stated?  A.  It  does. 

Mr.  Lohnes :  I  move  their  introduction  in  evidence. 

Examiner  Hill:  Is  there  any  objection? 

Mr.  Segal:  No  objection. 

Examiner  Hill:  They  will  be  received  in  evidence. 

(The  papers  referred  to  were  received  in  evidence  and 
marked  “Applicant’s  Exhibits  Nos.  11  and  12,  Witness 
Plummer,  and  the  same  are  forwarded  herewith.) 

By  Mr.  Lohnes: 

Q.  Mr.  Plummer,  did  you  make  any  study  of  the  recep¬ 
tion  at  night  time  or  day  or  both  from  other  stations  in  the 
Kalamazoo  territory?  A.  I  did  both.  I  made  measure¬ 
ments  of  all  the  stations  receivable  in  that  area  with  a  good 
consistent  signal.  I  also  made  short  time  fading  records  of 
a  number  of  stations. 

Q.  On  what  dates  did  you  make  these  measurements?  A. 
The  dates  of  measurements  of  a  number  of  stations  were 
made  on  the  30th  of  June.  The  fading  records  were  made 
beginning  the  night  of  June  29  running  through  to  the  night 
of  July  2nd,  all  inclusive. 
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Q.  I  hand  you  what  has  been  marked  WKZO  Exhibit  No. 
13  and  ask  you  to  state  what  that  is.  A.  This  is  a  plot  rep¬ 
resenting  the  daytime  signal  of  the  stations  listed  on  here. 
It  was  measured  approximately  a  mile  and  a  half 

128  northeast  of  Kalamazoo.  All  were  measured  at  one 
point.  They  are  plotted  in  this  way  to  show  the 

relative  strengths  of  the  various  stations  and  to  show  how 
far  short  they  fall  of  the  requirements  for  good  service. 

Q.  I  noticed  on  this  Exhibit  No.  13  that  only  one  station, 
WLW  produced  a  signal  strength  on  this  particular  day  in 
excess  of  500  microvolts.  Is  that  right?  A.  That  is  correct. 

Q.  I  also  note  that  on  this  exhibit  you  have  set  forth 
various  lines  and  limits  indicating  the  rural  requirement, 
urban  requirement  and  city  requirement.  Where  did  you 
obtain  those  requirement  figures,  such  as  500  microvolts 
for  the  rural  requirement?  A.  Those  are  the  limits  set 
forth  by  the  Engineering  Division  of  the  Federal  Com¬ 
munications  Commission  in  the  Seventh  Annual  Report, 
that  being,  I  believe,  one-half  millivolt  necessary  for  rural 
requirements  for  90  per  cent  of  the  time,  and  two  millivolts 
for  urban  requirements  and  10  millivolts  for  city  require¬ 
ments. 

These  were  picked  to  override  the  noises  which  you  would 
expect  to  get  in  those  areas.  They  are  placed  on  this  plot 
merely  as  a  reference. 

Q.  You  took  these  measurements  in  the  same  manner 
that  you  described  before  in  connection  with  Exhibits  Nos. 
11  and  12?  A.  Yes,  sir. 

Q.  With  the  same  equipment?  A.  Yes,  sir,  and  it  is  the 
same  method  of  measurement,  and  they  are  all  with  the 
same  degree  of  accuracy. 

Q.  This  exhibit  was  prepared  from  your  notes 

129  taken  in  the  field?  A.  This  particular  exhibit  was 
prepared  by  me  from  my  notes. 

Mr.  Lohnes:  I  move  its  introduction  in  evidence. 

Examiner  Hill:  Is  there  any  objection? 

Mr.  Segal:  No  objection. 

Examiner  Hill:  It  may  be  received  in  evidence. 

(The  document  referred  to  was  received  in  evidence  and 
was  marked  “Applicant’s  Exhibit  No.  13,  Witness  Plum¬ 
mer.) 
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By  Mr.  Lohnes: 

Q.  Mr.  Plummer,  in  observing  night  time  reception -in 
Kalamazoo,  what  stations  did  you  find  came  into  that  terri¬ 
tory  with  the  strongest  signal?  A.  WLW  was  predom¬ 
inant  of  all  the  stations.  WBBM  and  WGN  also  came  in 
with  a  fair  signal. 

Q.  I  hand  you  what  has  been  marked  by  the  reporter  as 
WKZO  Exhibit  14,  and  ask  you  to  state  what  that  is  and  to 
describe  it  briefly.  A.  This  is  a  plot  with  fading  record  of 
the  signal  obtained  from  WLW  approximately  a  quarter  of 
a  mile  west  of  the  WKZO’s  transmitter  alt  Kalamazoo. 
These  readings  were  taken  every  minute  and  applied 
against  time  and  those  points  connected.  They  were  all 
measured  the  same  as  they  were  measured  in  the  other  ex¬ 
hibit  and  are  with  the  same  degree  of  accuracy. 

Q.  What  days?  A.  This  ran  from  June  29th  to  July  2nd 
inclusive. 

Q.  You  have  the  measurements  on  here  for  each  of 
130  those  four  nights.  Is  that  right.  A.  That  is  right. 

Q.  Did  you  hear  WEEI?  A.  I  did  not. 

Q.  Or  WOW?  A.  I  heard  WOW  but  they  were  so  far  in 
the  background  that  it  was  impossible  to  measure  them. 
They  were  all  below  ten  microvolts  per  meter. 

Q.  How  about  that  next  station  XEPN?  Did  you  hear 
that?  A.  Yes.  On  several  nights,  particularly  July  2,  the 
static  was  very  low,  and  I  could  distinctly  hear  them.  I 
was  able  to  obtain  their  call  letter,  although  they  were  not 
strong  enough  to  be  measured. 

Mr.  Lohnes:  I  offer  Exhibit  14  in  evidence. 

Examiner  Hill:  Is  there  any  objection? 

Mr.  Segal:  No  objection. 

Examiner  Hill :  It  will  be  received  in  evidence. 

(The  papers  referred  to  were  received  in  evidence  and 
marked  “Applicant’s  Exhibit  No.  14,  Witness  Plummer,” 
and  the  same  are  forwarded  herewith.) 

By  Mr.  Lohnes: 

Q.  I  hand  you  what  has  been  marked  Exhibit  15  and  ask 
you  to  state  what  that  is.  A.  This  is  a  similar  plot  except 
it  is  for  Station  WBBM  for  the  same  nights,  that  is,  June 
29  to  July  2,  inclusive. 
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Q.  Where  were  these  measurements  taken?  A.  These 
were  measured  at  the  same  points  as  Exhibit  14.  The 
1.31  location  is  given  on  each  sheet  and  the  latitude  and 
longitude  is  given. 

Q.  That  is,  the  place  of  proximity  to  Kalamazoo?  A.  Yes. 
about  a  mile  and  a  half  west  of  Kalamazoo  near  the  station 
WKZO. 

Mr.  Lohnes :  I  offer  this  in  evidence. 

Examiner  Hill:  Is  there  any  objection? 

Mr.  Segal:  No  objection.  „ 

Examiner  Hill :  It  will  be  received  in  evidence. 

(The  papers  referred  to  were  received  in  evidence  and 
marked  “Applicant’s  Exhibit  No.  15,  Witness  Plummer, 
and  the  same  is  forwarded  herewith.) 

The  Witness:  In  both  Exhibits  14  and  15  there  is  a 
dashed  line  indicating  the  daytime  signal  of  the  station  in 
question  and  it  is  so  marked,  “Daytime  Signal”. 

By  Mr.  Lohnes: 

Q.  Those  daytime  signals  were  referred  to  in  Exhibit  No. 
13?  A.  Yes,  sir. 

Q.  I  hand  you  Exhibit  16  and  ask  you  to  state  what  that 
is.  A.  This  is  a  similar  plot  for  the  same  period  of  time 
for  WGN,  taken  at  the  same  location  as  Exhibits  14  and  15. 
This  data  was  taken  in  the  same  way  as  Exhibits  14  and 
15. 

Q.  What  was  the  average  strength  of  that  signal  on 
those  dates  ?  A.  We  have  not  determined  the  average  for 
this.  I  will  give  an  approximate  figure.  About  500 
132  microvolts  per  meter. 

Q.  These  measurements  were  taken  on  the  same 
days  and  at  the  same  places  as  in  the  case  of  the  previous 
exhibits?  A.  At  the  same  place,  yes,  sir. 

Q.  This  was  prepared  from  your  notes?  A.  These  ex¬ 
hibits  14,  15  and  16  were  prepared  by  me  from  the  data 
which  I  took  at  that  time. 

Mr.  Lohnes:  I  offer  Exhibit  16  in  evidence. 

Examiner  Hill:  Is  there  any  objection? 

Mr.  Segal:  No  objection. 

Examiner  Hill:  It  will  be  received  in  evidence. 
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(The  papers  referred  to  were  received  in  evidence  and 
marked  “Applicant’s  Exhibit  No.  16,  Witness  Plummer, 
and  the  same  is  forwarded  herewith.) 

Bv  Mr.  Lohnes: 

i 

j 

Q.  I  will  hand  you  Exhibit  17  and  ask  you  what  that  is, 

Mr.  Plummer.  A.  This  is  a  plot  of  fading  measurements 
taken  on  the  four  stations  listed,  WENR,  WMAQ,  WJR 
and  KYW,  for  the  date  July  1st,  taken  at  the  same  location 
as  Exhibits  14,  15  and  16. 

Q.  On  July  1st?  A.  Yes,  sir,  This  is  taken  not  as  a 
record  of  what  those  stations  are  doing  for  any  consistent 
length  of  time,  but  merely  to  get  some  idea  of  their  signal 
strength  in  this  area. 

Q.  I  note  from  your  exhibit  that  these  stations  were  all 
considerably  lower  in  signal  strength  than  those  covered  by 
your  three  previous  exhibits.  Is  that  right?  A.  That 
133  is  correct.  We  did  not  run  them  as  long  as  we  did 
these  (indicating)  because  we  wanted  to  put  the 
major  portion  of  the  time  on  the  stronger  sets. 

Q.  These  were  the  least  strength?  A.  Yes. 

Mr.  Lohnes :  I  offer  them  in  evidence. 

Examiner  Hill:  Is  there  any  objection? 

Mr.  Segal :  No  objection. 

Examiner  Hill :  It  will  be  received  in  evidence. 

(The  papers  referred  to  were  received  in  evidence  and 
marked  “Applicant’s  Exhibit  No.  17,  Witness  Plummer, 
and  the  same  is  forwarded  herewith.) 

! 

Bv  Mr.  Lohnes: 

Q.  I  hand  you  what  has  been  marked  as  Exhibit  18  and 
ask  you  to  state  what  that  is.  A.  This  exhibit  is  similar  to 
Exhibit  17  and  measures  the  same  stations  or  approxi¬ 
mately  the  same.  Except  for  July  2nd. 

Q.  These  cover  the  same  stations  covered  in  Exhibit  17? 

A.  Yes,  sir,  except  it  was  taken  on  July  2nd  instead  of 
July  1st.  They  were  taken  at  the  same  location  as  the  pre¬ 
vious  exhibits,  the  same  method  being  used  for  measuring 
and  plotting. 

Mr.  Lohnes:  I  offer  it  in  evidence. 

Examiner  Hill:  Is  there  any  objection? 


102 


98  WOODMEN  OF  THE  WORLD  LIFE  INSURANCE  ASSOCIATION 

Mr.  Segal:  No  objection. 

Examiner  Hill :  It  will  be  received  in  evidence. 

(The  papers  referred  to  were  received  in  evidence 

134  and  marked  “Applicant’s  Exhibit  No.  18,  Witness 
Plummer,  and  the  same  is  forwarded  herewith.) 

Mr.  Lohnes:  That  is  all. 

Cross  Examination 
By  Mr.  Segal: 

Q.  How  many  field  intensity  measuring  sets  were  you 
using  up  there?  A.  For  WKZO? 

Q.  Yes.  A.  One. 

Q.  How  many  receivers?  A.  Receivers? 

Q.  Yes.  A.  One. 

Q.  There  is  still  something  wrong  with  me  as  I  do  not 
understand  this.  Let  us  start  out  with  your  Exhibit  14, 
which  is  the  WLW  curve  for  a  half-hour  period  on  each  of 
the  four  nights  between  June  29  and  July  2nd.  In  the  first 
block  of  that  covering  the  night  of  June  29th,  for  example, 
at  1135  you  find  that  WLW  delivered  an  intensity  there  of 
approximately  twenty-two  or  tiventy-three  hundred  micro¬ 
volts.  Is  that  correct?  A.  Yes. 

Q.  And  at  the  same  time  WOW  and  XEPN  were  heard 
too  low  to  measure?  A.  This  is  possibly  slightly  mislead¬ 
ing  in  that  the  area  is  to  completeness.  I  listened  at  in- 
tervals  to  the  stations. 

Q.  Directing  attention  to  the  bottom,  you  have  an 

135  arrow  connecting  the  entire  curve  for  four  nights 
running  from  11:30  the  first  night  until  12  o’clock  in 

the  last  night.  You  did  not  mean  that.  A.  What  I  should 
have  done  was  to  indicate  the  points  as  listening  at  distinct 
intervals. 

Q.  How  frequent  were  those  intervals?  A.  Every  five 
minutes  or  so. 

Q.  Or  so?  A.  It  may  have  been  six  minutes. 

Q.  You  would  have  to  retune  your  apparatus?  A.  It  is 
a  simple  adjustment  on  those  receivers. 

Q.  You  still  would  have  to  turn  it  to  a  different  fre¬ 
quency?  A.  Yes,  but  you  can  do  it  well  within  a  minute. 

Q.  You  would  take  readings  on  the  clear  channels  every 
minute?  A.  Yes. 
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Q.  So  that  on  the  occasion  when  you  decided  to  jump  in 
to  see  if  you  could  cover  WBBM  you  had  to  squeeze  that 
into  the  interval  of  a  minute?  A.  Yes. 

Q.  And  that  involved  two  tuning-  operations  and  one 
measurement  in  a  sixtv-second  period?  A.  Yes.  Those 
dials  were  marked  for  the  various  frequencies  and  it  simply 
meant  turning  the  dial  to  that  station  and  noting  the  read¬ 
ing.  In  the  case  of  WEEI  and  WOW  it  was  not  necessary 
to  make  the  complete  measurement  as  they  were  so  low  that 
they  obtained  no  indication  from  the  conductivity  in 

136  the  plot  field. 

Q.  When  you  say  they  were  so  low  you  mean  in 
this  60-second  interval  with  the  two  tuning  operations,  you 
were  not  able  to  measure  them.  Is  that  correct?  You  were 
not  able  to  receive  them  in  your  instrument  to  a  measurable 
intensity?  A.  That  is  correct. 

Q.  Wasn’t  it  necessary  to  orient  your  loop?  A.  We  were 
not  using  a  loop.  We  were  using  a  vertical  antenna. 

Q.  Is  that  the  method —  A.  (Interposing)  For  fading 
measurements. 

Q.  You  used  that  through  all  of  this?  A.  Yes.  The  day¬ 
time  measurements  were  made  with  the  loop  except  in  the 
case  of  one  or  two  stations  which  were  very  weak,  in  which 
case  they  used  the  pole  antenna. 

Q.  On  any  one  of  these  nights  can  you  tell  me  how  many 
measurements  of  WOW  you  made?  A.  No,  sir.  I  kept  no 
record  of  the  actual  number  of  times. 

Q.  Did  you  keep  a  record  of  the  time  in  which  you  made 
these  observations?  A.  No,  sir. 

Q.  Is  this  statement  of  5  or  6  minutes  an  estimate  that 
you  make  from  your  recollection?  That  is  the  impres¬ 
sion  that  you  carried  away,  is  it?  A.  I  made  it  a  practice 
at  approximately  5  minutes  to  swing  to  that  frequency  to 
see  if  I  could  get  that  station  or  those  stations. 

Q.  At  five  minute  intervals  trying  for  some  por- 

137  tion  of  a  minute  on  each  occasion  on  four  nights.  A. 
You  will  notice  that  the  period  of  time  covered  by 

these  exhibits  ran  only  a  half  an  hour  a  night,  so  all  the  rest 
of  the  night  I  could  be  listening  on  the  590  kilocycle  chan¬ 
nel. 

Q.  Is  that  what  you —  A.  (Interposing)  The  actual 
procedure  followed  in  making  these  observations  was  to  go 
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to  the  location  as  soon  as  WKZO  shut  down  and  listen  on 
590  kilocycles  and  then  later  in  the  night  at  the  period 
marked  on  these  exhibits  start  measuring  these  stations, 
returning  at  intervals  to  the  590  kilocycle  channel. 

Q.  Except  as  it  appears  on  these  charts  you  were  en¬ 
gaged  in  the  measurement  of  other  signals  at  one-minute 
intervals  continuously  from  9  o’clock  until  midnight  each 
night.  That  is  correct,  is  it  not?  A.  Just  a  second.  On 
Exhibit  15  I  believe  10:30  was  the  first  fading  records 
measurement. 

Q.  You  also  have  that  same  night  on  Exhibit  17,  begin¬ 
ning  at  9  o’clock — 9.05?  A.  Exhibits  17  and  18  were  taken 
only  on  July  1st  and  2nd. 

Q.  So  on  those  two  nights  you  worked  this  in  from  9 
o’clock  until  midnight?  A.  Yes,  sir.  However,  you  will 
notice  that  between  WENR  and  WMAQ  there  was  a 
twenty-minute  interval  at  which  time  I  stayed  on  the  590 
kilocycle  channel. 

Q.  You  mean  a  ten  minute  interval,  don’t  you?  A.  Yes, 
sir.  You  will  find  an  interval  of  at  least  five  minutes, 
138  and  possibly  longer,  between  each  of  the  stations  on 
Exhibits  17  and  18. 

Q.  You  are  testifying  now  that  wherever  there  is  an  in¬ 
terval  on  any  of  these  charts  you  listened  on  590  kilocycles  ? 
A.  Yes. 

Q.  There  were  no  other  continuous  observations  of  590 
kilocycles  except  as  they  appear  on  these  charts,  covering 
the  intervals  which  you  indicated?  A.  That  is  correct. 

Q.  How  useful  is  vour  observation  of  590  kilocvcles  as 
indicating  the  average  conditions  throughout  the  year? 

Mr.  Lohnes:  I  object. 

Mr.  Segal:  You  are  not  offering  any  opinion  testimony 
from  this  witness? 

Mr.  Lohnes:  No.  I  am  just  stating  what  the  measure¬ 
ments  were. 

Mr.  Segal:  All  right. 

Examiner  Hill :  The  objection  is  sustained. 

By  Mr.  Segal: 

Q.  You  submitted  to  Mr.  Gillett  no  memorandum  cover¬ 
ing  the  occasions  on  which  you  attempted  to  hear  WOW, 
the  times  and  intervals?  A.  No,  sir,  only  if  I  made  a  note 
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on  the  data  sheet.  I  did  not  take  any  data  prior  to  the 
time  set  forth  on  these  exhibits. 

Q.  Do  you  have  those  data  with  you?  A.  I  haven’t  them. 

Mr.  Gillett  may  have  them. 

Q.  Let  me  have  you  look  at  Exhibit  13.  A.  Yes,  sir. 

139  Q.  You  have  a  line  across  that  called  “Rural  Re¬ 
quirement”  and  you  show  that  in  the  daytime  in  this 

area  WLW  delivered  on  the  occasion  you  mentioned  some 
560  microvolts  and  that  WWBM  on  that  approximate  occa¬ 
sion  was  delivering  about  100  microvolts  less  than  that.  A. 

That  is  correct. 

Q.  That  is  not  any  substantial  difference  that  would  be 
recognized  in  listening,  is  it?  A.  I  doubt  if  the  average 
listener  could  tell  the  difference. 

Q.  So  the  real  location  of  this  line  “rural  requirement” 
is  rather  a  variable  thing,  is  it  not?  It  covers  a  range  there 
rather  than  one  razor  sharp  differentiation  between  service 
and  not  service.  A.  I  do  not  know  that  I  am  qualified  to 
say.  I  took  that  from  the  7th  annual  report  as  a  reference 
point  only.  I  have  to  stop  at  some  point. 

Q.  You  are  not  undertaking  to  give  it  as  your  opinion 
that  WBBM  is  not  rendering  service  to  rural  listeners,  are 
you  ?  A.  I  am  merely  putting  forth  what  I  measured. 

Mr.  Segal:  That  is  all. 

By  Mr.  Berry: 

I 

Q.  What  is  the  average  two  milivolt  contour  lines  in 
miles,  according  to  your  measurements  of  this  thing?  A. 
OfWKZO? 

Q.  Yes.  A.  We  made  no  complete  survey  of 

140  WKZO  to  determine  the  attenuation  in  that  area  but 
primarily  to  determine  a  new  location  for  the  trans¬ 
mitter. 

Q.  You  did  not  undertake  to  determine —  A.  (Inter¬ 
posing)  We  plotted  no  contours,  no,  sir. 

Q.  What  is  the  purpose  of  Exhibits  Nos.  11  and  12?  A. 

Those  were  to  determine  attenuation  in  several  directions 
around  Kalamazoo. 

Q.  You  do  not  know  what  those  contour  lines  would  be 
and  the  distance  in  miles  from  the  station?  A.  Except  as 
located  on  these  radials  I  have  no  knowledge  of  it. 
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Q.  Those  measurements  you  show  there  are  10,  7  and  8 
miles  as  the  average  distance  that  you  took  the  measure¬ 
ments  from.  Is  that  correct?  A.  You  mean  going  out  from 
the  station  ? 

Q.  Going  out  from  the  station.  A.  Primarily  we  were 
not  interested  in  a  complete  coverage  as  I  understood  at 
that  time  that  it  was  the  intention  to  move  the  transmitter. 
We  were  interested  in  obtaining  the  attenuation  in  various 
directions  around  Kalamazoo,  so  we  ran  a  radial  only  far 
enough  to  give  us  this  information. 

Q.  To  give  you  the  information  on  attenuation.  And  how 
many  measurements  did  you  make  to  determine  that?  A. 
I  do  not  recall  the  exact  number  but  we  measured  possibly 
every  mile  within  six  or  seven  miles  of  Kalamazoo  to  a  like 
distance,  and  measured  something  like  45  miles  east  of  the 
transmitter  and  I  believe  about  30  miles  southwest. 

Q.  Regarding  the  signal  strength  in  your  data,  the 
141  showing  of  that  signal  strength  was  the  result  of 
those  last  two  measurements.  A.  Those  were  not 
just  two  points.  They  were  radials  coming  from  the  sta¬ 
tion  up  to  that  distance. 

Q.  What  was  the  signal  strength  at  those  distances?  A. 
They  are  shown  on  these  exhibits.  The  southwest  radial  is 
shown  on  Exhibit  11  at  a  signal  of  approximately  .5  of  a 
millivolt  at  14  miles.  There  is  .4  of  a  millivolt  at  approxi¬ 
mately  14.6  miles. 

On  the  eastern  radial  I  measured  around  as  far  as  .24 
millivolts  at  approximately  29 ]/2  miles. 

Q.  Does  your  chart  show  the  field  strength  at  1  mile  from 
the  transmitter?  A.  No,  sir,  it  does  not.  It  does  in  some 
cases.  The  closest  on  Exhibit  11  of  the  Southwest  Radial 
and  the  Eastern  Radial  were  taken  at  2  miles.  In  one  case 
with  the  southwest  radial  we  found  the  signal  level  of  six 
millivolts  at  2 miles  from  the  station. 

On  the  eastern  radial  I  measured  the  signal  of  12  milli¬ 
volts  at  approximately  2.4  miles  from  the  station. 

From  Exhibit  12  it  will  be  seen  that  at  one  point  about  .8 
of  a  mile  from  the  station  in  a  northern  direction  it  had  a 
strength  of  39  millivolts  per  meter.  In  the  northeastern 
direction  we  found  25  millivolts  per  meter  at  one  mile. 

Q.  I  believe  you  stated  that  your  measurements  were 
made  for  the  purpose  of  determining  attenuation?  A.  Yes, 
sir. 
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Q.  What  was  your  conclusion  as  illustrated  by 

142  those  exhibits  as  to  attenuation  ?  The  attenuation  so 
found  was  due  to  what,  if  you  know  ?  A.  The  terrain 

around  the  station  is  largely  sand  banks  or  gravel  and  the 
attenuation  is  extremely  high.  I  have  not  calculated  the 
attenuation.  However,  Mr.  Gillett  saw  my  data  and  plotted 
it  on  Exhibits  11  and  12. 

Q.  Just  give  me  what  you  did?  A.  I  did  not  calculate 
the  attenuation  but  you  can  tell  from  the  curve  that  it  is 
high. 

Q.  When  you  speak  of  attenuation  you  mean  the  fading 
and  falling  off  of  the  signal?  A.  Very  rapidly,  yes,  sir. 

Q.  Do  you  know  whether  that  was  due  to  the  terrain  or 
to  the  antenna?  A.  The  falling  off  of  the  signal  would  be 
due  to  the  terrain,  in  my  mind.  After  the  signal  once  leaves 
the  antenna  the  antenna  can  have  no  more  control  over  it. 

Q.  That  is,  after  it  leaves  the  antenna  with  strength 
enough  to  carry  it  out  a  certain  distance  the  antenna  has 
no  more  control  over  it  and  then  there  has  to  be  something 
else  that  has  an  influence  on  the  signal.  A.  The  antenna 
definitely  would  influence  the  signal  strength  at  one  mile. 

Q.  But  after  one  mile  it  would  have  no  further  influence 
in  connection  with  the  electrical  signal.  A.  I  do  not  mean 
by  that  that  the  antenna  can  either  increase  or  decrease  the 
signal  up  to  one  mile  and  then  suddenly  lose  control  of  it. 

I  mean  that  the  pattern  or  shape  of  it  is  due  largely  to  the 
antenna  or  some  peculiar  ground  condition  under  the 

143  antenna. 

Q.  The  shape  of  the  pattern  is  controlled  by  the 
strength  with  which  the  electrical  power  is  transmitted,  is 
it  not?  A.  It  depends  upon  the  design  of  the  antenna. 

Q.  Wouldn’t  it  depend  on  the  voltage  with  which  it  was 
put  out  ?  A.  The  absolute  magnitude  of  the  voltage  would 
but  the  relative  voltage  up  around  the  antenna  would  not. 

Q.  Explain  what  you  mean  by  the  answer  that  you  have 
given.  A.  Assuming  that  we  have  a  quarter  wave  vertical 
radiator,  which  would  normally  put  out  125  millivolts  per 
meter  at  one  mile,  according  to  the  engineering  division  of 
the  Federal  Communications  Commission,  we  expect  to  find 
that  same  voltage  at  all  points  around  the  antenna  unless 
interferred  with  by  the  terrain. 
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Q.  That  is  at  the  same  distance  ?  A.  The  same  distance 
with  the  same  signal. 

Q.  Around  that  antenna  it  would  be  the  same?  A.  Yes. 
If  we  have  some  other  type  of  antenna,  a  T  type  or  an  in¬ 
verted  L  type  we  might  expect  the  signal  at  a  given  dis¬ 
tance  to  vary  somewhat  depending  upon  the  directivity 
qualities  of  the  antenna. 

Mr.  Berry :  That  is  all. 

By  Mr.  Segal: 

Q.  Did  you  examine  the  present  antenna  in  use  at  this 
station?  A.  Only  to  notice  the  general  type. 

144  (At  Mr.  Segal’s  request  a  paper  was  marked  for 
for  identification  “WOW  Exhibit  No.  1) 

Q.  I  show  you,  Mr.  Plummer,  this  document,  being 
marked  WOW  Exhibit  1,  and  ask  you  whether  or  not  that 
is  the  antenna  svstem  that  vou  saw  in  use  at  WKZO  at  the 
present  time  ?  A.  I  do  not  know  about  the  distance  but  the 
shape  is  substantially  that  of  WKZO  at  the  time. 

Q.  Notice  the  figure  55  feet  here,  indicating  the  height. 
Did  your  inspection  of  that  antenna  indicate  to  you  that 
that  was  the  approximate  height  of  it?  A.  Not  knowing 
definitely,  I  hesitate  to  saw  I  made  no  measurements. 

Q.  Was  it  approximately  50  or  55  or  60  feet  tall?  A. 
My  impression  is  that  it  was  higher  but  I  made  no  measure¬ 
ments. 

Mr.  Lohnes:  I  am  willing  to  stipulate  a  height  of  the 
existing  antenna  of  about  55  feet. 

Mr.  Segal:  Verv  well.  I  think  that  is  all. 

Examiner  Hill:  Is  there  anything  further? 

Mr.  Lohnes:  No,  sir. 

Examiner  Hill:  You  are  excused. 

(Witness  excused.) 

Mr.  Lohnes:  Mr.  Gillett,  will  you  please  take  the  stand? 

Glenn  D.  Gillett  appeared  as  a  witness  on  behalf  of  the 
applicant  and  having  been  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Lohnes: 

Q.  Please  state  your  name?  A.  Glenn  D.  Gillett. 
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145  Q.  Where  do  you  reside?  A.  In  Englewood,  New 
Jersey. 

Q.  What  is  your  occupation?  A.  I  am  a  consulting  radio 
engineer  with  offices  in  Washington,  D.  C.  and  Englewood, 

New  Jersey. 

Mr.  Lohnes:  I  am  qualifying  Mr.  Gillett  as  an  expert  in 
matters  involving  radio  technique. 

Mr.  Segal:  He  is  qualified  to  testify. 

Examiner  Hill:  Is  there  any  objection  to  waiving  his 
qualifications? 

Mr.  Segal :  No  objection,  although  I  have  never  admitted 
for  the  record  the  existence  of  such  a  thing  as  radio  tech¬ 
nique. 

Examiner  Hill :  His  qualifications  to  testify  as  an  expert 
witness  have  been  waived. 

By  Mr.  Lohnes: 

Q.  The  previous  witness,  Mr.  Plummer,  is  in  your  em¬ 
ploy,  is  he  not?  A.  Yes. 

Q.  And  I  assume  your  organization  was  engaged  by 
WKZO  to  make  the  measurements  which  Mr.  Plummer  has 
just  put  in.  A.  I  was  retained  by  Mr.  Fetzer,  President,  I 
believe,  of  WKZO,  to  make  the  measurements  covered  by 
Mr.  Plummer’s  work. 

Q.  Have  you  been  in  Kalamazoo  yourself?  A.  I  have. 

Q.  When  were  you  there?  A.  Some  time  late  this  spring. 

I  am  not  sure  of  the  exact  date. 

146  Q.  With  respect  to  the  population  in  and  about 
the  Citv  of  Kalamazoo,  what  did  vou  notice  with  re- 

v  7  w 

spect  to  the  density  of  population  immediately  outside  of 
the  city  limits?  A.  The  residential  section  extends  in  most 
directions  well  beyond  the  present  city  limits.  As  far  as 
the  type  of  residential  area  is  concerned,  you  can  not  tell 
by  the  type  of  residential  area  where  the  city  limits  begin 
and  where  they  leave  off.  There  is  a  considerable  area 
closely  settled,  residential  area,  which  is  tributary  to  Kal¬ 
amazoo  as  part  of  the  population  of  Kalamazoo  that  is  out¬ 
side  of  the  city  limits. 

Q.  You  have  examined  the  exhibits  submitted  by  Mr. 
Craven,  have  you  ?  A.  I  have. 

Q.  And  you  have  listened  to  his  testimony  and  descrip¬ 
tion  of  his  antenna?  A.  I  have. 
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Q.  You  have  studied  the  exhibits  which  have  been  sub¬ 
mitted  by  Mr.  Plummer,  have  you?  A.  I  have. 

Q.  From  those  exhibits  and  measurements  on  WKZO 
have  you  computed  an  absorption  for  this  particular  area 
in  each  direction  ?  A.  I  have,  for  each  specific  area  as  well 
as  direction. 

Q.  Based  on  the  two  preceding  engineers  who  have  tes¬ 
tified  and  the  data  which  they  have  submitted  and  the  cal¬ 
culations  which  you  have  made,  have  you  been  able 
147  to  compute  the  field  strength  distribution  from 
WKZO,  using  the  proposed  four  unit  directive  an¬ 
tenna  on  250  watts  at  night?  A.  Yes,  I  have. 

Q.  I  hand  you  what  has  been  marked  WKZO  Exhibit  No. 
19  and  ask  you  to  state  what  that  is.  A.  This  is  a  map  of 
the  southwestern  portion  of  Michigan  showing  the  location 
of  10,  2  and  .5  millivolt  contours  which  I  would  expect  to 
result  on  basis  of  my  measurement  of  Mr.  Plummer’s 
measurements  and  the  computations  based  thereon,  to¬ 
gether  with  the  field  strength  pattern  at  one  mile,  submit¬ 
ted  by  Mr.  Craven  for  the  proposed  four-unit  antenna  for 
250  watts  on  590  kilocycles. 

Mr.  Lohnes:  I  offer  Exhibit  19  in  evidence  at  this  time. 

Mr.  Segal:  I  suppose  it  is  all  subject  to  qualification  by 
cross  examination,  if  that  is  made  later. 

Mr.  Lohnes:  I  am  offering  the  exhibit  now  without  any 
qualifications.  It  has  been  described  by  the  witness;  that 
is,  what  it  is. 

Examiner  Hill:  Do  you  object  to  it? 

Mr.  Segal:  No,  sir. 

Examiner  Hill :  It  may  be  admitted  in  evidence. 

(The  papers  referred  to  were  received  in  evidence  and 
marked  “Applicant’s  Exhibit  No.  19,  Witness  Gillett,  and 
the  same  is  forwarded  herewith.) 

By  Mr.  Lohnes: 

Q.  Have  you  made  any  population  study  in  association 
with  Exhibit  19?  In  other  words,  have  you  calcu- 
14S  lated  the  population  residing  within  the  10  millivolt, 
2  millivolt  and  .5  millivolt  lines?  A.  It  has  been 
calculated  either  by  me  or  under  my  direction,  in  the  usual 
manner,  usinsr  the  1930  census  statements. 
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Q.  I  hand  you  what  has  been  marked  WKZO  Exhibit  20 
and  ask  you  to  briefly  describe  this  exhibit.  A.  This  is  a 
tabulation  of  the  results  of  the  population  study  in  con¬ 
nection  with  the  contour  map  shown  on  Exhibit  19. 

It  will  be  noted  that  there  is  tabulated  both  for  the  urban 
and  rural  area  the  population  within  a  10,  2  or  within  the 
10  between  the  10  and  the  2  and  between  the  2  and  half 
millivolt  contours  for  the  individual  counties  for  both  the 
upper  and  lower  patterns. 

Then  the  totals  for  the  urban  population  within  the  10 
millivolt  and  the  rural  population  within  the  10  millivolt 
similarly  for  the  two  and  the  .5  millivolt  have  been  listed, 
and  the  cumulative  totals  for  these  quantities  shown.  Then 
the  total  urban  and  rural  population  within  each  group  has 
been  shown  and  the  cumulative  totals  again  shown. 

Q.  How  many  people  reside  within  the  proposed  10  milli¬ 
volt  line?  A.  These  figures  show  that  there  should  be  a 
total  population  of  about  57,000  people  within  the  limits  of 
the  10  millivolt  contour  from  the  proposed  antenna. 

Q.  And  the  2  and  .5?  A.  That  there  will  be  a  total  of 
70,000  within  the  two,  including  the  10,  and  that 
149  within  the  .5  millivolt  there  will  be  a  total  of  approx¬ 
imately  102,000. 

Mr.  Lohnes:  I  offer  this  in  evidence. 

Examiner  Hill:  Is  there  any  objection? 

Mr.  Segal:  No  objection. 

Examiner  Hill:  It  will  be  received. 

(The  papers  referred  to  were  received  in  evidence  and 
marked  ‘‘Applicant’s  Exhibit  No.  20,  Witness  Gillett,  and 
the  same  is  forwarded  herewith.) 

By  Mr.  Lohnes: 

Q.  You  have  examined  Mr.  Plummer’s  exhibits  with  re¬ 
spect  to  service  in  the  Kalamazoo  territory  from  stations 
outside  of  Kalamazoo.  I  am  asking  you  now  as  an  expert, 
based  upon  your  training  and  experience,  as  to  whether  or 
not  you  would  consider  any  station  rendering  primary 
service  in  Kalamazoo  at  the  persent  time,  and  night  time. 
A.  Assuming  Mr.  Plummer’s  measurements  to  be  correct, 
no,  there  is  no  station  which,  under  my  opinion,  or  under 
the  accepted  standards  which  have  been  promulgated  by 
the  Federal  Communications  Commission’s  engineering 
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staff,  and  which  are  generally  accepted,  which  can  be  clas¬ 
sified  as  a  primary  service  within  even  the  rural  area  sur¬ 
rounding  Kalamazoo. 

Q.  Have  you  investigated  the  territory  in  and  around 
Kalamazoo  ?  A.  I  personally  inspected  it  with  considerable 
care. 

Q.  With  what  in  mind?  A.  To  pick  a  good  location  for 
a  new  transmitter  site. 

150  Q.  What  has  been  the  result  of  your  inspection? 
A.  I  found  there  was  one  good  place  for  it  and  only 

one. 

By  Mr.  Segal: 

Q.  Where?  A.  I  have  not  said  where. 

By  Mr.  Lohnes : 

Q.  Repeat  the  answer,  please.  A.  I  said  there  was  only 
one  general  location  which  I  considered  feasible  as  the  lo¬ 
cation  for  an  efficient  antenna  system. 

Q.  Where  is  that  location,  in  general?  A.  That  is  in  the 
celerv  bog  land  in  the  river  delta  to  the  north  of  Kalama- 
zoo.  There  is  quite  an  entensive  area  there,  four  or  five 
miles  long,  and  several  miles  wide,  which  is  flat  alluvial 
black  soil,  which  is  excellent  for  radio  transmission,  and  as 
a  site  for  a  radio  transmitter. 

Q.  Would  you  say  it  is  a  much  better  site  than  that 
which  is  used  by  the  station  at  the  present  time?  A.  I 
would  sav  it  was  verv  markedlv  better.  The  attenuation 

V  *  V 

and  absorption  is  apparently  little  more  than  that  of  the 
sea  or  water  over  the  bog  land,  whereas  the  attenuation 
over  the  present  site  or  absorption  is  very  high. 

Q.  How  high  in  comparison  to  other  portions  of  the 
United  States,  from  your  experience?  A.  It  measures 
higher  than  any  except  a  few  individual  points  in  New 
England. 

Q.  You  think  the  absorption  conditions  would  be 

151  much  more  favorable  in  the  area  which  you  have 
described  north  of  Kalamazoo?  A.  I  did  not  get 

that. 

Q.  You  were  of  the  opinion  that  the  absorption  condi¬ 
tions  would  be  much  more  favorable  in  the  area  north  of 
Kalamazoo?  A.  Yes.  We  were  unable  to  measure  any 
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absorption  within  the  limits  of  the  celery  bog.  Apparently 
the  transmission  was  practically  without  absorption  over 
the  limits  within  the  celery  bog. 

Q.  Have  you  made  any  recommendations  to  Mr.  Fetzer 
with  respect  to  the  removal  of  the  transmitter  irrelevant  of 
whether  or  not  this  application  is  granted?  A.  I  strongly 
recommended  to  him  that  there  was  but  one  really  good  lo¬ 
cation  around  Kalamazoo  for  the  location  of  a  transmitting 
station,  regardless  of  whether  a  directive  antenna  was  put 
in  or  not. 

Q.  What  would  you  expect  if  Mr.  Fetzer  goes  ahead  with 
this  proposed  move,  that  he  would  have  an  improvement 
in  daytime  conditions  at  the  new  location?  A.  I  think  he 
would  nearly  double  his  field  strength  at  a  mile  and  that 
the  coverage  of  Kalamazoo  in  the  residential  area  would 
be  even  more  increased  than  that. 

Q.  Would  you  say  that  the  night  time  operation  in  the 
area  north  of  Kalamazoo  would  be  proportionally  greater 
than  what  they  are  at  the  present  time — than  if  vou  would 
operate  at  night  time  at  the  present  location?  A.  The 
residential  area  of  Kalamazoo  will  get  a  better  signal 
strength  under  night  time  operation  from  the  pro- 
152  posed  site  than  it  does — about  the  same  signal  ser¬ 
vice  at  night  from  the  proposed  antenna  as  it  does 
from  the  present  site  in  the  daytime  now. 

Q.  Even  considering  the  difference  in  power  ?  A.  Yes. 

Q.  Have  you  anything  else  you  want  to  say?  A.  I  do 
not  think  of  anvthing. 

Mr.  Lohnes:  You  may  cross  examine. 

Cross  Examination 
By  Mr.  Segal: 

Q.  I  want  to  get  this  attenuation  straight.  The  attenua¬ 
tion  through  this  area  is  in  no  wise  changed  by  the  location 
of  the  transmitter,  is  it?  A.  The  location  of  the  transmitter 
does  not  alter  the  State  of  Michigan  appreciably. 

Q.  This  location  that  you  have  found  in  the  celery  bog 
will  have  the  effect  of  making  it  possible  to  get  antenna 
efficiency?  A.  It  will  go  further  than  efficiency  because  it 
will  entirely  remove  the  attenuation  on  the  average  for  the 
first  mile  of  two,  from  1  to  3  miles  from  the  antenna.  The 
losses  in  that  area  within  3  miles  are  appreciable. 
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Q.  Which,  in  the  absence  of  the  bog,  could  be  compensa¬ 
ted  for  merely  by  moving  the  station  closer  to  the  city  ?  A. 
Toward  Kalamazoo  at  a  loss  in  all  other  directions.  The 
area  covered  by  a  given  field  strength  will  be  markedly 
greater  if  it  is  located  in  the  center  of  the  celery  bog  than 
anywhere  else  around  Kalamazoo. 

Q.  I  believe  you  testified  that  if  this  proposed  type 

153  of  antenna  and  this  change  of  location  is  granted  the 
daytime  coverage  of  the  station  will  be  substantially 

improved  over  what  it  is  at  present?  A.  Yes. 

Q.  With  regard  to  the  present,  do  Mr.  Plummer’s  curves 
permit  of  your  telling  us  approximately  what  the  field  in¬ 
tensity  is  at  a  distance  of  1  mile  ?  A.  Approximately,  yes. 
I  think  it  runs  somewhere  between  30  and  35  millivolts  per 
meter  at  a  mile. 

Q.  That  is  with  1,000  watts,  is  it  not  ?  A.  Yes. 

Q.  That  is  one-fourth  of  the  signal  recorded  as  an  av¬ 
erage  for  regional  stations  at  that  point?  A.  Yes.  You 
must  take  into  consideration  again  the  fact  that  the  av¬ 
erage  is  not  applicable  since  you  are  down  on  the  low  fre¬ 
quency  end  and  the  efficiency  at  590  for  an  average  antenna 
is  markedlv  lower  than  it  would  be  at  1,000  kilocvcles. 

Q.  If  you  alter  the  size  of  your  antenna  to  adjust  for 
your  changes  in  frequency  the  average  is  no  more  difficult 
to  obtain  there  than  at  any  other  place,  is  it  ?  A.  Providing 
vou  have  no  difficultv  in  obtaining  the  monev  necessary  to 
keep  the  scale  size  relation  that  you  have  stipulated. 

Q.  With  regard  to  the  present  antenna  have  you  ex¬ 
amined  it?  A.  I  have  seen  it. 

Q.  About  how  high  is  it?  A.  I  think  50  or  GO  feet. 

154  Q.  That  is  one  of  the  lowest  broadcasting  antennas 
that  you  have  seen,  is  it  not  ?  A.  No.  I  know  of  one 

that  is  only  30  feet  high. 

Q.  It  is  one  of  the  lowest  ?  A.  It  is  very  low. 

Q.  And  very  inefficient  ?  A.  It  is  inefficient. 

Q.  It  is  an  odd  design  of  antenna,  is  it  not?  A.  As  far 
as  I  am  concerned,  unique. 

Q.  The  coverage  about  it  is  highly  limited,  is  it  not?  A. 
The  inefficiency  of  the  antenna  limits  the  coverage,  but  the 
low  frequency  helps  to  make  up  for  that  as  you  go  out. 
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Q.  Even  taking  into  consideration  the  low  frequency  you 
find  that  Mr.  Plummer’s  fading  or  fall  oil  curves  indicate 
a  very  much  lower  coverage  for  this  station  than  would  be 
expected  considering  the  frequency,  power  and  attenuation 
involved?  A.  Yes. 

Q.  That  is,  making  broad  allowance  for  attenuation  and 
frequency,  you  find  a  remarkably  low  coverage  for  this 
station  at  the  present  time?  A.  I  would  not  say  remark- 
ablv  low. 

Q.  Well,  substantially  low?  A.  Substantially  lower  than 
vou  would  get  if  vou  had  average  effieiencv  assumed  on  the 
Federal  Communications  Commission’s  tables. 

Q.  It  is  substantially  lower  than  it  would  be  if  the  pres¬ 
ent  antenna  were  of  the  conventional  type?  A.  I  do 
155  not  think  the  type  is  so  much  to  blame. 

Q.  Of  the  conventional  height?  A.  Yes,  I  think 
vou  would  undoubted  I  v  increase  the  coverage  as  vou  in- 
crease  the  height. 

Q.  In  taking  these  present  coverage  curves  or  the  ser¬ 
vice  curves  and  predicting  this  proposed  coverage  from  it, 
did  vou  calculate  vour  conductivity  from  Mr.  Plummer’s 
curves  or  did  you  merely  move  those  curves  up  to  cover  the 
new  type  of  propagation?  A.  No.  I  calculated  the  absorp¬ 
tion — I  use  a  somewhat  different  term  in  my  work  than  the 
conductivity  of  the  Sommerfeld  equations,  but  the  con- 
ductivitv  is  verv  low  in  that  area  wherever  vou  transmit 
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over  these  glacial  gravel  banks. 

Q.  Can  you  give  us  an  estimate  of  it?  A.  Yes,  I  think  I 
can.  It  runs  in  terms  of  the  Sommerfeld  conductivitv  from 

ft 

approximately  two  times  ten  to  the  minus  14,  which  is  the 
generally  accepted  average  for  New  England,  up  to  about 
5  times  ten  to  the  minus  14. 

15G  Q.  Well,  in  any  event  the  conductivity  figures  that 
vou  have  given  us  while  not  used  bv  vou  in  making 
these  measurements,  are  the  type  of  figures  that  you  have 
used  ?  A.  Yes,  they  are  indicative  of  the  absorption  which 
these  curves  show  for  that  unit  in  this  area. 

Q.  While  your  own  particular  calculations  may  have  been 
on  the  basis  of  absorption  rather  than  conductivity?  A. 

Yes,  sir. 

Q.  One  could  reasonably  produce  substantially  your 
drawing  by  the  use  of  the  factors  you  have  given  us?  A. 
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If  they  are  sufficiently  accurately  determined  for  the  indi¬ 
vidual  areas. 

Q.  Now,  there  are  two  lobes  within  the  inner  life  of  this 
organism  that  you  have  here,  the  upper  one  in  the  ten  mil¬ 
livolt  per  meter  contour,  I  believe,  and  comprises  only 
about  1,000  persons  all  told,  does  it  not  ?  A.  That  is  based 
on  the  Census  figures  for  the  average  population  of  the 
county.  It  may  be  that  the  actual  figures  are  somewhat 
greater  than  this. 

Q.  Well,  but,  it  is  the  best  estimate  that  vou  can  give  us? 
A.  Yes. 

Q.  Because  it  is  the  one  you  have  selected  to  put  on  the 
exhibit !  A.  No,  it  is  not  the  best  estimate  that  can  be  made, 
but  it  is  made  in  accordance  with  all  the  other  figures  which 
have  been  prepared  in  this  way  for  submission  to  the  Com¬ 
mission.  In  the  Southern  lobe,  for  instance,  I  think  there  is 
no  question  but  what  the  actual  population,  urban 
157  population,  included  is  materially  greater  than  the 
Census  figures  show,  but  in  order  to  maintain  a  com¬ 
mon  and  authoritative  bases  for  all  these  figures  we  have 
used  the  Census  figures. 

Q.  But  if  you  increased  what  you  have  in  the  urban  col¬ 
umn  you  would  proportionately  decrease  the  persons  you 
have  in  the  rural  column?  A.  Not  necessarily — not  propor¬ 
tionately,  I  mean. 

Q.  But  you  would  decrease  them?  A.  It  would  be  slight. 
It  depends  on  the  proportion  of  the  total  area  included 
within  the  county  by  the  various  curves. 

Q.  Now,  the  question  about  the  angle  of  suppression  on 
this  antenna,  if  you  will  examine  your  Exhibit  19,  which 
I  think  is  the  one  you  now  have  in  your  hand,  you  will  find 
some  communities  off  to  the  east,  such  as  Augusta?  A. 
Yes,  sir. 

Q.  And  Galesburg  and  the  area  between  those  communi¬ 
ties  and  the  station  itself?  A.  Yes,  sir. 

Q.  Based  upon  the  antenna  described  by  Commander 
Craven  in  his  testimony  and  described  by  him  in  his  affi¬ 
davit  attached  to  the  application  and  the  operation  of  it  in 
accordance  with  the  specifications  that  we  have  had  given 
to  us  by  him,  in  those  two  places  what  type  of  service  would 
be  given  at  night  in  the  area  that  you  and  I  have  just  dis- 
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cussed?  A.  There  would  be  no  service  in  the  ordinary 
terms  of  primary  service,  would  be  rendered  to  this  area. 

Q.  Would  residents  there  be  able  to  hear  the  station?  A. 
Probably  not  in  the  case  of  Augusta. 

158  Q.  But  closer  in,  in  the  intervening  territory  ?  A. 
I  think  it  would  be  below  the  level  of  satisfactory  re¬ 
sults. 

Q.  Would  the  people  be  able  to  hear  the  station  there? 
A.  Probably  not. 

Q.  At  any  place  along  that  line  up  until  you  get  within  a 
few  hundred  feet  of  the  transmitter  would  they  hear  it?  A. 
On  the  null  line — 

Q.  And  off  of  it  a  bit?  A.  Well,  of  course,  as  soon  as  you 
get  off  of  the  appreciable  when  you  are  within  a  few  hun¬ 
dred  feet  of  the  transmitter  you  get  a  very  decent  signal. 

Q.  Now,  let  me  see  if  I  cannot  aid  you  to  what  I  want. 
You  would  get  an  area  in  there,  would  you  not,  where  people 
would  get  mushy  and  distorted  reception  from  WKZO?  A. 
Probably  the  mush  area  would  not  be  as  large  as  you  ap¬ 
parently  suppose  because  the  high  angle  radiation  in  this 
direction  is  also  suppressed  and  the  mush  is  due  to  a  con¬ 
flict  between  the  high  angle  radiation  which  is  reflected 
back  down. 

Q.  Even  though  it  be  not  as  wide  an  area  as  I  suppose 
there,  nevertheless,  there  would  be  an  area  where  the  mushy 
phenomena  would  take  place?  A.  I  have  no  experience 
with  this  type  of  antenna  as  to  what  the  mush  area  is, 
whether  it  is  close  in  to  the  antenna,  but  I  would  expect  it 
to  be  rather  limited. 

Q.  But  there  would  be  a  mush  area?  A.  There  might  be. 
Q.  It  is  inherent  in  this  type  of  device,  if  it  is  operated  as 
has  been  proposed,  that  there  would  be  a  mush  area? 

159  A.  I  don’t  think  it  is  inherent  at  all.  It  depends  on 
how  much  the  heaviside  layers  tilted  at  a  given  in¬ 
stance  so  that  reflection  is  not  turned  with  a  normal  angle 
of  instance. 

Q.  You  would  not  be  surprised  to  find  mushiness  there? 
A.  I  don’t  know;  I  will  expect  occasional  mushiness,  but 
how  much  the  continual  mushiness  that  you  normally  would 
expect,  say  90  per  cent  of  the  time,  I  am  not  in  any  position 
to  hazard  a  guess.  We  haven’t  the  data  to  go  on. 
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Q.  Now,  whatever  you  have  said  with  regard  to  that  area 
in  the  direction  of  Augusta  applies  also  on  the  other  side  in 
the  direction  of  your  label?  A.  Yes. 

Q.  I  cannot  see  what  towns  there  are  there — do  you  know 
how  many  or  how  frequent  observations  Mr.  Plummer  made 
on  WOW ?  A.  I  have  no  record  of  them.  I  discussed  it 
with  him  and  I  have  covered  much  of  the  same  ground  that 
was  covered  in  the  testimony  this  morning. 

Q.  Well,  you  understand  from  his  testimony  this  morning 
that  at  the  periods  of  time  between  measurements  on  the 
stations  which  are  included  in  Exhibits  14  to  18,  and  for 
some  period  prior  to  the  commencement  of  those  measure¬ 
ments  and  at  certain  intervals  of  approximately  5  minutes 
under  the  difficulties  he  described,  he  attempted  to  measure 
WOW  ?  A.  Yes,  sir. 

Q.  And  that  is  as  I  understand,  your  testimony,  and  I  as¬ 
sume  you  do  too,  do  you  not,  was  for  four  nights,  the 
160  last  two  nights  of  June  and  the  first  two  nights  of 
July  of  this  year?  A.  Yes,  his  observations  of 
WKZO,  of  WEEI  and  WOW,  covered  a  considerable  por¬ 
tion  of  the  evening,  and  I  think  are  sufficient  to  give  an  ac¬ 
curate  sample. 

Q.  By  sounding,  you  mean?  A.  An  accurate  sample. 

Q.  Of  those  four  nights?  A.  Yes. 

Q.  They  would  give  no  accurate  indication  of  what  would 
be  expected  to  take  place  on  the  average  throughout  the 
year,  would  they?  A.  I  think  they  will  give  an  accurate  in¬ 
dication. 

Q.  Well,  are  you  undertaking  to  say  that  it  is  your  opin¬ 
ion  based  upon  Mr.  Plummer’s  measurements,  that  as  an 
average  matter  throughout  the  year  one  would  not  expect 
to  receive  measurable  intensities  on  590  from  other  sta¬ 
tions  at  Kalamazoo?  A.  I  would  expect  from  WOW  and 
WEEI  that  you  would  occasionally  receive  measurable  sig¬ 
nals,  but  the  indications  from  those  measurements  are  cer¬ 
tainly  that  the  radiation  and  interference  received  at  that 
point  is  very  low. 

Q.  And  now,  am  I  to  understand  that  you  say  as  a  mat¬ 
ter  of  all  year  round  conditions  that  you  are  prepared  to 
base  that  opinion  upon  the  four  nights?  A.  I  am  not  pre¬ 
pared  to  say  that  those  are  average  at  all  and  that  there 
may  not  be  times  at  which  the  interference  is  not  markedly 
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greater  than  there  is  now,  but  I  think  that  generally, 

161  certainly,  they  are  indicative  of  the  fact  that  the  ra¬ 
diation  and  therefore  the  interference  received  in  the 

Kalamazoo  area  will  be  low. 

Q.  It  is  quite  difficult  for  me  to  attach  meaning  to  terms 
like  “indicative”  and  so  forth.  Do  these  measurements 
prove  anything  with  regard  to  conditions  as  an  average 
matter  throughout  the  year  ?  A.  I  think  they  prove  that  the 
radiation  towards  Kalamazoo  from  WEEI  and  WOW  is 
lower  than  you  would  normally  expect  from  stations  of  that 
power  and  location. 

Q.  As  a  matter  of  all-year  conditions?  A.  Yes,  sir.  I 
think  they  are  normal. 

Q.  And  do  you  base  that  upon  the  mathematics  of  having 
selected  four  arbitrarily?  A.  The  sampling  basis  admit¬ 
tedly  is  small.  I  say  indicative.  I  mean  that  the  chances 
are  perhaps  5  to  1,  they  are  not  certainties  but  as  all  sta¬ 
tistics  are  they  are  indicative  and  not  proof. 

Q.  In  your  opinion  do  conditions  of  propagation  to  dis¬ 
tant  points  vary  with  seasons?  A.  Yes,  somewhat. 

Q.  Have  you  any  quantitative  opinion  on  that?  A.  I 
don’t  think  the  variation  is  as  large  as  is  generally  assumed, 
because  of  the  fact  that  the  radiation  in  the  summertime, 
which  is  received,  is  obscured  by  the  high  level  of  static. 

Q.  Well,  that  would  be  a  difficulty?  A.  For  that  reason 
it  is  a  difficult  matter  to  measure,  and  I  know  of  no  au¬ 
thoritative  measure  which  has  thoroughly  covered  that  ques¬ 
tion. 

162  Q.  But  that  is  a  difficulty  which  Mr.  Plummer 
would  have  run  into  the  same  as  anyone  else?  A. 

Yes.  Well,  we  were  able  to  measure  signals  down  to  about 
10  microvolt  on  the  average  during  that  time. 

Q.  But  you  would  not  say  then  that  at  this  time  there  was 
a  summer  condition  which  obscured  any  signals  which 
might  be  present  from  WOW?  A.  Don’t  misunderstand 
the  question  of  whether  you  measure  signals  or  not  and  the 
question  of  whether  the  average  listener  thinks  he  can  hear 
them  with  satisfaction.  It  is  entirely  two  different  matters. 

Q.  Well,  you  would  have  your  static  causing  the  same 
trouble?  A.  Well,  you  can  measure  when  you  can  hardly 
hear  a  satisfactory  program  or  when  you  can  hardly  iden¬ 
tify  the  program.  What  I  am  trying  to  get  at  is,  that  the 
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fiction  that  transmission  is  so  much  better  in  the  winter 
than  it  is  in  the  summer,  I  think  is  due  to  the  fact  that  it  is 
based  on  listening  tests  rather  than  measurements. 

Q.  You  don't  have  any  estimation  of  the  receipt  in  your 
opinion  at  this  point  of  lesser  intensities  from  these  sta¬ 
tions  than  would  be  expected?  A.  No,  I  have  not.  Excuse 
me,  just  a  minute.  May  1  hold  that  up,  for  a  minute.  Com¬ 
putations  based  on  Mr.  Barron’s  curves  for  the  sky  wave 
show  that  at  the  distances  confirmed  here  that  the  normal 
expected  signal  to  be  received  from  a  station  operating  on 
500  ke,  is  but  a  third,  for  instance,  what  would  be  expected 
on  1500  kilocycles  for  the  same  frequency  of  power. 
163  I  think  therein  may  lie  a  large  part  of  the  reason  that 
on  these  low  frequencies  low  interference  was  re¬ 
ceived. 

Q.  Mr.  Barron’s  curves  as  of  when?  A.  Published,  1  be¬ 
lieve,  in  the  Fifth  Annual  Report  of  the  Federal  Radio 
Commission. 

Q.  I  have  Mr.  Barron's  curves  here  which  is  Curve  Xo. 
10  of  the  edition  published  by  the  Commission  of  .June  18, 
and  I  find  that  it  is  not  calibrated  as  against  frequencies. 
A.  AYell,  he  developed — 1  don't  believe  1  said  formula.  I 
said  I  believe  the  formula  which  is  given  in  that  Seventh 
Report. 

Q.  It  is  E  as  190  Pi  II,  and  so  forth?  A.  I  can  give  it  to 
you.  I  seem  to  have  misplaced  my  Fifth  Annual  Report. 
Have  you  a  copy  of  that  report  there?  (Mr.  Segal  handing 
document  to  the  witness.) 

I  don’t  want  the  curves;  1  want  the  Fifth  Annual  Re¬ 
port.  Here  is  the  average  sky  wave  and  that  was  computed 
and  that  actually  comes  out  about  3  to  1  between  1500  and 
500. 

Q.  Xow,  getting  back  just  for  one  more  question  or  one 
more  line  about  this  mushiness,  al  want  you  to  consider,  not 
the  mushiness  that  would  result  from  inter-action  between 
sky  and  ground  wave,  but  that  which  would  result  from  the 
suppression  of  the  carrier  with  the  persistence  of  the  side 
band  from  these  two  sets  of  antennas. 

Mr.  Lohnes:  Mr.  Segal,  isn't  that  a  proper  question  to 
ask  of  Mr.  Craven  since  he  designed  the  antenna?  I  would 
be  glad  to  call  him  back. 
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Mr.  Segal :  I  think  it  is  quite  a  proper  question  to  ask 
him,  but  I  want  to  ask  this  fellow  also.  There  is  no 
104  objection,  is  there? 

Mr.  Lohnes:  Xo;  go  ahead,  if  he  knows. 

A.  let  us  see  what  the  percentages  are  involved  there. 
That  represents  a  de-tuning  effect  of  less  than  1  per  cent, 
and  I  am  not  sure  how  strong  the  side  band  would  be  in  the 
exact  null  point,  but  due  to  the  fact  that  the  major  energy 
is  in  the  very  low  frequencies  where  the  de-tuning  is  but 
perhaps  a  tenth  of  1  per  cent,  I  would  question  how  serious 
that  mush  would  be.  It  is  a  difficult  problem  to  compute. 
1  cannot  answer  offhand  without  going  through  a  rather 
voluminous  computation. 

Q.  I  would  not  ask  you  to  do  that.  T  think  that  is  all. 

Examiner  Hill:  Do  you  care  to  cross  examine  the  wit¬ 
ness  ? 

Mr.  Berry:  1  might  ask  him  one  or  two  questions. 

C ross  Examination 

Bv  Mr.  Berrv: 

•  * 

Q.  Mr.  Gillett,  I  understand  that  the  map  that  you  pre¬ 
pared  there  is  an  exhibit  that  was  designed  to  illustrate  the 
evidence  of  two  witnesses  that  you  heard  testify  on  the  wit¬ 
ness  stand;  isn't  that  correct?  A.  Xot  exactly.  It  is  the 
computation  of  the  field  strength  that  will  result  if  the  pre¬ 
dicted  pattern  as  computed  by  Mr.  (’raven  is  realized,  based 
upon  my  own  computations  of  the  absorption  factors  for 
the  various  districts  within  that  area  for  the  given  power. 

(t).  What  evidence  did  you  have  before  you  when  you  com¬ 
puted  that  exhibit;  that  was  the  idea  1  had  in  mind.  A.  I 
had  the  complete  field  strength  measurements  which 
16.")  had  been  introduced  by  Mr.  Plummer,  plus  the  pat¬ 
tern  which  had  been  computed  for  the  antenna  which 
WKZO  is  proposing  to  use  here. 

Q.  Well,  you  mean  that  you  have  the  evidence  before  you 

— vou  had  the  evidence  before  vou  when  vou  constructed 

•  •  • 

that  exhibit?  A.  Oh,  yes,  as  a  matter  of  fact,  1  computed 
the  observations  from  the  radials  measured  by  Mr.  Plum¬ 
mer  at  my  direction,  and  used  the  data  thus  gained  in  con¬ 
nection  with  the  field  strength  given  by  Mr.  Craven  plot  for 
one  mile  and  figures  the  antermuation  that  the  wave  would 
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travel — would  experience  in  traveling  in  each  direction  out 
from  the  antenna. 

Q.  Well,  the  point  that  I  am  trying  to  get  at — the  point 
that  I  am  trying  to  get  at  is,  none  of  these  measurements 
that  you  have  used  there  were  made  by  you  or  in  your  pres¬ 
ence,  were  they  ?  A.  They  were  made  by  my  staff  under  my 
direction. 

Q.  Where  were  you  when  these  were  made  under  your  di¬ 
rection?  A.  I  was  in  New  York  when  they  were  made. 

Q.  And  they  were  made  in  Kalamazoo,  Michigan  ?  A. 
Quite  right. 

Q.  Now,  that  part  of  the  exhibit  there  which  you  said  was 
based  upon  testimony  that  you  heard  this  morning  and  also 
a  discussion  with  Mr.  Plummer,  just  what  part  of  it  is  based 
on  the  evidence  that  you  heard  here  this  morning,  and  just 
what  part  of  it  is  based  on  the  discussion  you  had  with  Mr. 

Plummer  before  you  testified  ?  A.  Well,  it  is  based 
166  entirely  on  the  data  which  he  submitted,  which  is 
identical  with  what  was  submitted  here  by  him  this 
morning.  That  is,  I  personally  had  the  data  which  Mr. 
Plummer  submitted  here  in  my  possession  before  this  was 
computed,  and  the  photostats  which  were  submitted  as  pho¬ 
tostats  of  the  original  curves  which  he  plotted  in  Kalama¬ 
zoo,  and  sent  to  me  as  a  part  of  his  report. 

Q.  Well,  then,  your  evidence  and  opinion  that  you  are 
expressing  is  not  based  then  as  I  understand  it,  on  any  of 
the  testimony  that  is  delivered  here  todav?  A.  It  is  based 
on  the  curves  which  were  introduced  into  evidence  this 
morning. 

Q.  Now,  is  your  opinion  based  on  any  of  the  evidence  you 
heard  this  morning,  or  on  the  exhibits  that  were  intro¬ 
duced  ?  I  am  asking  you  a  question,  to  be  frank  with  you, 
so  that  I —  so  that  the  Examiner  will  know,  whoever  passes 
on  the  record,  just  what  your  opinion  is  based  on,  whether 
it  is  based  on  these  exhibits,  plus  the  evidence  you  heard, 
or  whether  it  is  based  solely  on  the  evidence,  or  solely  on 
the  exhibits.  A.  Obviously,  since  this  computation  was 
prepared  before  the  hearing  opened,  the  computed  field 
strength  distribution  shown  here  is  based  upon  first,  as¬ 
suming  that  the  field  strength  distribution  predicted  by  Mr. 
Craven’s  exhibits,  submitted  here,  as  submitted  here  today, 
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was  realized,  plus  the  measurements  which  Mr.  Craven,  or 
which  Mr.  Plummer,  made  and  transmitted  to  me  in  my  of¬ 
fice,  they  were  based  on  the  curve  and  on  the  data,  which  I 
can  give  you  the  exhibit  numbers,  which  are  concerned,  they 
were  based  on  these  curves  before  they  were  intro- 

167  duced  into  the  hearing.  Of  course,  I  am  no  lightning 
calculator  such  as  that. 

Q.  I  think  that  is  all. 

Examiner  Hill:  Anything  on  redirect? 

Mr.  Lohnes :  Yes,  I  have  one  or  two  more  questions. 

Redirect  Examination 

By  Mr.  Lohnes: 

Q.  Following  Mr.  Berry’s  questions  here,  your  exhibit  is 
based  entirely  on  previous  exhibits  which  have  been  placed 
in  the  record,  both  by  Craven  and  by  Plummer;  isn’t  that 
right?  A.  They  are  based  on  the  data  described  in  the  ex¬ 
hibits  which  have  been  submitted. 

Q.  But  the  very  basis  for  your  computations  here  is  evi¬ 
dence  previously  submitted  and  identified  by  witnesses?  A. 
Yes,  sir. 

Q.  Previous  to  your  testifying?  A.  Yes,  sir. 

Q.  Now,  assuming  those  exhibits  to  be  correct,  you  have 
prepared  this  one?  A.  Yes,  sir. 

Q.  And  are  testifying  as  to  the  accuracy  on  this  one?  A. 
Yes,  sir. 

Q.  Mr.  Segal  asked  you  some  questions  as  to  what  these 
people  in  the  null  area  would  receive  at  night,  and  you 
stated,  I  believe, — correct  me  if  1  am  wrong — that  they 
would  receive  no  substantial  service  whatever?  A.  That  is 
right. 

Q.  Well,  do  they  receive  any  service  at  night  now?  A. 
Not  from  Kalamazoo,  because  Kalamazoo  is  not  on. 

168  Q.  Well,  now,  going  further,  would  the  City  of 
Kalamazoo  itself  receive  adequate  service  from 

WKZO  at  night  ?  A.  I  think  the  entire  city  and  suburban 
area  surrounding  the  city  with  almost  no  exception,  would 
receive  an  adequate  service  at  night. 

Q.  All  of  that  city  is  included,  according  to  this  map, 
within  that  10  millivolt  line;  is  it  not?  A.  Certainly;  all 
the  city  limits  is  included  within  the  10  millivolt,  and  I  think 
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all  the  residential  area,  with  very  little  exception,  is  in¬ 
cluded  with  the  2  millivolt  meter  which  is  required  for  a 
high  grade  service. 

Q.  With  respect  to  the  static  conditions,  you  recall  Mr. 
Plummer’s  testimony  to  the  effect  that  on  the  night  of  July 
2nd  there  was  comparatively  little  static?  A.  Yes,  sir. 

Q.  You  took  that  into  consideration  when  you  were  an¬ 
swering  Mr.  Segal  on  cross  examination  ?  A.  Not  espe¬ 
cially.  The  measurements  can  be  made — were  made  with 
considerable  static  on  the  other  nights,  and  on  that  night 
the  field  strengths  are  not  materially  different  from  what 
we  found  on  the  other  nights,  so  that  the  transmission  on 
that  night  should  be  about  the  same  for  the  other  nights 
also. 

Q.  That  is  all. 

Recross  Examination 
By  Mr.  Segal : 

Q.  Do  you  have  the  field  notes  about  the  observations  on 
WOW?  A.  I  believe  I  have  them  here  somewhere. 

Q.  I  will  ask  you  a  couple  of  questions  about  them. 
169  Now,  you  have  the  field  notes  that  were  prepared  by 
Mr.  Plummer  at  the  time  of  his  visit  to  Kalamazoo? 
A.  Yes. 

Q.  And  do  those  notes  indicate  any  reference  to  WOW? 
A.  Not  that  I  can  see,  sir.  Oh,  I  think  I  should  explain  that 
the  exhibits  which  were  introduced  this  morning  were  pre¬ 
pared  by  Mr.  Plummer  while  he  was  on  the  side  of  the  work 
at  Kalamazoo. 

Q.  Now,  look,  my  young  friend,  I  am  asking  you  about 
the  field  notes.  A.  The  field  notes  show  no  comments. 

Q.  Now,  for  the  night  of  June  29,  when  did  those  field 
notes  reveal  the  commencing  of  observations  ?  A.  What 
was  the  night  ? 

Q.  June  29th.  A.  On  WLW? 

Q.  On  anything.  A.  The  first  recorded  data  that  I  have 
10-22. 

Q.  And  the  last  recorded  data  of  any  kind?  A.  If  there 
are  no  sheets  misplaced,  about  12:01. 

Q.  Now,  how  about  the  following  night,  first  and  last 
notes  that  were  made,  June  30th?  A.  On  the  30th,  the  first 
one  I  have  is  10 :30, 1  should  judge. 
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Q.  And  the  last  one?  A.  It  is  again  apparently  mid¬ 
night. 

Q.  And  July  1st?  A.  Approximately  9:00  o’clock;  I 
think  9:05. 

170  Q.  And  the  last?  A.  Midnight. 

Q.  Now,  we  are  ready  for  the  last  night,  July  2nd. 
A.  Apparently  9:00  o’clock. 

Q.  And  finish?  A.  Is  midnight,  but  I  know  there  is  one 
sheet  of  data  missing,  which  I  left  inadvertently  on  the  office 
desk  at  home. 

Q.  You  have  it  in  mind?  A.  I  don’t  know  what  it 
covered.  I  think  it  was  daytime  measurements,  however. 

Q.  You  don’t  remember  having  seen  any  reference  to 
WOW  on  it  ?  A.  Not  specifically. 

Q.  I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Lohnes: 

Q.  Mr.  Plummer  is  a  regular  employe  of  your  organiza¬ 
tion;  isn’t  he?  A.  Yes,  sir. 

Q.  You  recall  Mr.  Plummer’s  testimony  to  the  effect  that 
when  he  was  on  the  stand  he  did  not  make  any  recordings 
on  WOW  because  he  could  not  find  anything  marked  down ; 
isn’t  that  right?  A.  Yes,  sir,  and,  of  course,  as  I  said  be¬ 
fore,  the  actual  curves  which  are  reproduced  in  these  photo¬ 
stats  are  part  of  his  field  notes,  I  would  consider  because 
they  were  prepared  at  that  time  while  they  were  working 
on  that  job. 

Q.  You  have  also  found  Mr.  Plummer’s  measure- 

171  ments  to  be  fairlv — to  be  accurate?  A.  Very  much 
so. 

Q.  You  have  no  reason  to  doubt  the  efficiency  or  accuracy 

of  any  of  these  measurements  which  were  taken?  A.  I 

haven’t  any. 

* 

Mr.  Segal:  Aren’t  we  wandering  quite  a  bit  afield? 

A.  I  certainly  have  not,  or  he  would  not  be  working  for 
me. 

Mr.  Segal:  What  the  witness  thinks  of  the  other  wit¬ 
nesses.  All  I  am  trying  to  prove  is  that  whatever  was  done 
about  WOW  there  were  no  notes  made  about  it.  There  is 
no  question  as  to  Mr.  Plummer. 
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Examiner  Hill:  I  think  Mr.  Lohnes  is  about  through. 
Any  other  questions?  Witness,  you  may  be  excused. 

Mr.  Lohnes :  Now,  at  this  time,  in  order  to  be  sure  every 
one  of  my  exhibits  are  in  evidence,  I  move  again  the  admis¬ 
sion  of  the  exhibits  1  to  10. 

Examiner  Hill :  Let  the  record  show  that  all  exhibits  of¬ 
fered  by  the  applicant  have  been  admitted  without  objec¬ 
tion. 

Mr.  Lohnes:  Now,  if  the  Examiner  please,  I  assume  that 
Mr.  Barron  is  going  to  be  called  by  the  Commission.  I 
want  to  be  sure  to  get  the  quota  figures  in,  and  so  forth,  and 
with  that  exception  that  is  all  we  have  to  offer.  Excuse  me 
just  a  minute.  I  would  like  to  call  Commander  Craven  for 
just  one  question. 

Commander  T.  A.  M.  Craven,  appeared  as  a  witness  on 
behalf  of  the  applicant,  and  having  been  duly  sworn,  testi¬ 
fied  as  follows : 

Redirect  Examination 

By  Mr.  Lohnes : 

172  Q.  You  are  the  same  Commander  Craven  who  tes¬ 
tified  this  morning,  are  you  not?  A.  Yes. 

Q.  One  question  with  respect  to  this  possible  mush  area 
which  might  be  expected  in  and  around  this  antenna.  What 
have  you  to  say  as  to  that  ?  A.  There  will  be  no  mush  area. 

Q.  That  is  all. 

Mr.  Berry :  There  will  be  no  what? 

A.  No  mush  area. 

Examiner  Hill:  Mr.  Segal  do  you  care  to  question  him? 
Cross  Examination 
By  Mr.  Segal : 

Q.  Mush  areas  are  found  around  antennas?  A.  This  an¬ 
tenna  is  designed  as  a  result  of  past  experiences  to  over¬ 
come  such  areas.  We  found  in  the  Florida  installation 
there  was  a  mush  area  and  we  have  now  found  a  method 
of  overcoming  that  and  have  proved  it  can  be  overcome. 

Q.  Let  me  ask  you,  as  long  as  you  are  on  the  stand,  do 
you  regard  the  Kear  device  for  maintaining  these  phase  re¬ 
lationships  an  essential  part  of  this  antenna?  A.  I  did  not 
understand  your  question,  the  K-  what? 
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Q.  K-e-a-r.  Is  that  an  essential  part  of  this  antenna? 

A.  Yes. 

Q.  In  other  words,  without  that  you  might  run 
173  into  trouble?  A.  I  presume  there  are  other  systems. 

Q.  Well,  without  that  or  something — some  such 
system?  A.  That  is  correct. 

Examiner  Hill:  Is  that  all,  Mr.  Segal? 

Mr.  Segal:  Yes. 

Mr.  Berry:  No  questions. 

Mr.  Segal:  Will  you  mark  this  paper  respondent’s  Ex¬ 
hibit  2. 

(The  paper  referred  to  was  marked  WOW’s  Exhibit  2 
for  identification.) 

John  H.  Barron  a  witness  for  the  Federal  Communica¬ 
tions  Commission,  being  first  duly  sworn,  testified  as  fol¬ 
lows: 


By  Mr.  Berry : 

Q.  There  is  no  use  to  go  through  the  formality  of  qualify¬ 
ing  this  witness,  is  there? 

Mr.  Lohnes :  No. 

Mr.  Segal:  Not  as  far  as  I  am  concerned. 

Examiner  Hill :  Let  the  record  show  that  proof  of  quali¬ 
fications  of  the  witness  to  testify  as  an  expert  witness  are 
waived. 

Q.  Mr.  Barron,  have  you  examined  the  application  of 
WKZO,  Kalamazoo,  Michigan?  A.  I  have. 

Q.  With  reference  to  change  of  power  and  time  of  oper¬ 
ation?  A.  I  have. 

Q.  Will  you  state  the  quota  due  Michigan  and  the 
174  quota  assigned  and  quota  due  the  second  zone  and 
quota  assigned  the  second  zone?  A.  The  total  quota 
due  Michigan  is  13.89,  the  total  assigned  is  11.02,  total  due 
the  second  zone  is  80,  total  assigned  84.25. 

Q.  Now,  if  this  application  is  granted  what  increase  does 
that  involve?  A.  It  will  involve  an  increase  for  the  State 
Zone  of  2/10  of  a  unit. 

Q.  Now,  have  you  made  also  an  investigation  with  refer¬ 
ence  to  any  interference  that  might  be  occasioned  by  the 
granting  of  the  application?  A.  I  have. 
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Q.  I  will  get  you  to  state  it,  please,  with  what  stations, 
and  in  your  answer  give  the  names  of  the  station’s  fre¬ 
quency  and  power  and  the  separations  actually  recom¬ 
mended.  A.  There  are  two  stations  which  are  licensed  for 
operation  on  this  frequency — 590  kilocycles,  which  are  at 
less  than  the  average  recommended  night  time  separation 
to  avoid  interference.  The  stations  are  WOW,  Omaha,  Ne¬ 
braska,  1  kilowatt  at  night  and  545  miles  distance.  The  next 
station  is  WEEI  of  Boston,  Massachusetts,  1  kilowatt,  750 
miles.  The  recommended  separation  in  both  cases  is  1,000 
miles  for  night  time  operation.  However,  the  applicant 
proposes  to  use  a  directional  antenna  system  which  would 
restrict  the  radiation  in  the  directions  of  Omaha  and  Bos¬ 
ton  and  if  that  antenna  works  satisfactorily  as  is  es- 
175  timated,  it  would  eliminate  any  question  of  interfer¬ 
ence  being  caused  to  these  two  stations  by  Station 
WKZO  within  their  primary  service  area. 

Q.  For  the  record,  do  you  have  any  information  as  to  the 
particular  changes  in  the  transmitter  and  the  adaptability 
of  the  transmitter  that  is  proposed?  A.  The  proposed 
changes  in  equipment  comply  entirely  with  the  Commis¬ 
sion’s  regulations  and  should  permit  the  operation  satis¬ 
factorily. 

Q.  Now,  as  to  pending  applications  from  Michigan  and 
the  second  zone,  do  you  have  copies  of  those?  A.  I  don’t 
have  a  copy  of  all  of  those  pending  from  the  second  zone 
but  I  do  have  a  copy  of  the  applications  pending  from  Mich¬ 
igan. 

Q.  That  is  sufficient.  I  will  ask  you  to  file  those  then  as 
Exhibit  No.  1  to  your  testimony. 

(The  paper  referred  to  was  marked  Commission’s  Ex¬ 
hibit  1  for  identification). 

Mr.  Berry :  That  is  all. 

Examiner  Hudson:  Mr.  Segal,  do  you  care  to  cross  ex¬ 
amine  the  witness? 

Mr.  Segal:  Yes. 

Cross  Examination 
By  Mr.  Segal : 

Q.  Mr.  Barron,  you  have  had  occasion  in  the  course  of 
your  duties  to  examine  a  great  many  fields  of  surveys  ?  A. 
I  have. 
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Q.  And  have  they  included  surveys  and  studies  in  field 
intensities  as  delivered  from  distant  stations?  A.  They 
have. 

176  Q.  Over  how  long  a  period  have  you  been  doing 
it?  A.  Approximately  3^  years. 

Q.  In  the  course  of  your  duties,  have  you  had  available 
to  your  records  and  reports  submitted  to  the  Commission 
from  its  field  personel  and  supervisors  employed  by  it?  A. 
Yes,  sir,  I  have  had  occasion  to  analyze  such  reports. 

Q.  And  have  you  frequently  examined  such  reports  with 
regard  to  the  intensities  delivered  to  stations  at  a  distance? 
A.  I  have. 

Q.  On  the  basis  of  those  studies  have  you  come  to  any 
conclusions  as  to  variations  and  propagations  from  night 
to  night  over  distant  routes?  A.  I  have  made  no  definite — 
come  to  no  definite  conclusion  on  that  particular  subject  ex¬ 
cept  in  a  very  general  way  and  that  is  that  they  vary 
greatly  from  night  to  night. 

Q.  And  in  order  to  form  any  effective  valuation  of  what 
takes  place,  those  observations  must  be  made  over  a  rather 
comprehensive  period  in  order  to  give  you  an  index?  A. 
That  is  preferable.  It  might  not  be  entirely  necessary  but 
it  is  preferable  in  order  to  obtain  an  average  over  a  greater 
period  of  time. 

Q.  In  your  opinion  and  based  upon  your  examination  and 
study  of  these  matters  are  you  of  the  opinion  that  sample 
measurements  made  on  four  nights  covering  the  last 

177  two  nights  in  June  and  the  first  two  nights  in  July  of 
one  year,  are  adequate  to  give  an  index  of  what  may 

be  expected  under  average  conditions  throughout  the  year? 
A.  There  is  some  possibility  that  those  figures  would  not 
give  an  accurate  indication.  On  the  other  hand  there  is  a 
chance  that  they  would  in  general.  It  is  difficult  to  predict 
the  average  for  an  entire  year  from  the  measurements  made 
on  a  few  nights.  It  would  be  naturally  a  guess. 

Q.  What  type  of  computation  do  you  make  in  order  to  get 
what  would  be  expected  in  a  situation  of  this  character? 
A.  More  computations — my  computations  are  based  on  a 
curve  which  was  drawn  through  the  average  of  10  per  cent 
of  the  measurements  submitted  by  the  field  personnel  of  the 
Commission  over  the  past  or,  rather,  over  a  two-year  pe¬ 
riod. 
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Q.  And  upon  the  basis  of  that  what  signal  intensity 
would  be  expected  in  the  Kalamazoo  area  at  least  10  per 
cent  of  the  time  from  WOW  operating  at  1,000  watts?  A. 
Based  on  that  data  and  antenna  which  would  produce  a 
field  strength  of  125  millivolts  per  meter  at  one  mile,  I 
would  estimate  that  figure  to  be  125  microvolts  per  meter. 

Q.  What  signals  would  be  laid  down  there  under  those 
same  conditions  by  WEEI?  A.  On  those  same  assump¬ 
tions  that  would  be  80  microvolts  per  meter. 

Q.  With  the  two  signals  present  what  would  be  the 

178  composite  field?  A.  That  would  depend  on  the  de¬ 
gree  with  which  frequencies  were  maintained.  If 

they  were  exactly  on  a  frequency  the  signal  would  rise  and 
fall  between  limits  representing  the  sum  and  the  difference 
of  those  two  values.  If  the  signals  deviated  by  an  appre¬ 
ciable  number  of  cycles  the  composite  field  would  be  repre¬ 
sented  by  the  square  root  of  the  sum  of  the  square  of  the 
two  signals  which  is  149  microvolts  per  meter. 

Q.  Now,  assume  for  the  purpose  of  this  question  that  the 
type  of  antenna  used  at  WOW  is  such  that  in  the  direction 
of  Kalamazoo  it  lays  down  200  millivolts  per  meter  at  a  dis¬ 
tance  of  1,000  miles,  what  modification  in  these  figures 
would  be  expected  ?  A.  In  that  case  the  field  strength  of 
WOW  would  become  200  microvolts  per  meter  and  the 
square  root  of  the  sum  of  the  squares  of  280  microvolts  es¬ 
timated  from  WEEI  would  then  be  216  microvolts  per 
meter. 

Q.  And  on  the  assumption  I  have  given  you  how  close  to 
WKZO — no,  strike  that.  On  the  assumptions  I  have  given 
you  and  assuming  WOW  to  be  operating  alone,  to  what  con¬ 
tour  would  it  limit  the  service  of  WKZO  at  night?  A. 
Based  on  a  ratio  of  20  to  1  between  the  desired  and  unde¬ 
sired  signals,  it  would  limit  WKZO  to  2.5  milliv  per  meter. 

Q.  That  is  assuming  WOW  to  be  laying  down  wh 
field  intensity  at  Kalamazoo?  A.  15  microvolts  per  meter. 

Q.  Now,  assuming  it  to  be  laying  down  the  200 

179  microvolts  per  meter  intensity  that  you  gave  us, 
where  would  the  WKZO —  A.  Limit  WKZO  to  the 

4  millivolts  per  meter. 

Q.  And  with  the  additional  presence  of  W’EEI  what 
would  be  the  limitation?  A.  4.32  millivolts  per  meter. 
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Q.  Have  you  any  data  on  the  average  of  the  average 
covering  of  100  watt  stations?  A.  Yes,  I  have. 

Q.  And  what  is  their  covering,  the  2  millivolts  per  meter 
contous  at  night  on  the  average?  A.  On  the  average  ap¬ 
proximately  8  to  10  miles  for  100  watt  stations. 

180  Q.  Did  I  understand  you  to  testify  that  the  grant¬ 
ing  of  this  application  would  increase  the  over  quota 

condition  of  the  2nd  zone  ?  A.  It  would,  yes. 

Mr.  Segal :  I  think  that  is  all. 

Cross  Examination 
By  Mr.  Lohnes : 

Q.  On  that  same  quota  question,  the  granting  of  this 
application  would  somewhat  alleviate  the  underquota  condi¬ 
tion  in  the  State  of  Michigan,  would  it  not?  A.  It  would. 

Q.  Now,  can  you  give  me  the  quota  figures  for  the  fourth 
zone,  State  of  Nebraska  and  the  first  zone,  State  of  Massa¬ 
chusetts? 

Mr.  Segal:  That  is  objected  to  as  being  immaterial. 
There  is  no  application  for  the  removing  of  facilities  from 
the  over-quota  area  to  the  under-quota  area. 

A.  The  total  quota  in  Nebraska  is  4.06.  Total  assigned  is 
7.83.  Total  due  the  4th  zone  is  80,  total  assigned  101.39. 
The  total  due  Massachusetts  is  12.52,  total  assigned,  11.46. 
Total  due  the  1st  zone  is  80,  total  assigned  76.95. 

Q.  Now,  in  connection  with  WEEI  you  have  stated  that 
the  actual  distance  was  750  miles?  A.  That  is  right. 

Q.  And  the  recommended  distance  was  1,000  miles?  A. 
Right. 

Q.  Now,  in  order  to  afford  protection  to  kilowatt  stations 
from  a  250  watt  station  operating  with  a  conven- 

181  tional  antenna,  without  any  directive  antenna  at  all, 
what  would  your  recommended  mileage  be?  A.  Rec¬ 
ommended  for  night  time  operation  is  640  miles.  That  is  to 
protect  the  1,000  watt  station  from  the  250  watt  station. 

Q.  So  that  as  far  as  WEEI  is  concerned  with  WKZO, 
that  company  could  operate  without  a  directional  antenna 
and  still  afford  the  protection  that  the  Commission  at¬ 
tempts  to  give  regional  stations,  is  that  not  right?  A.  Yes, 
that  would  be  my  estimate. 

Q.  Now,  then,  Mr.  Segal  asked  you  some  questions  about 
a  composite  field  in  the  Kalamazoo  area.  Is  there  any  like- 


128  WOODMEN  OF  THE  WORLD  LIFE  INSURANCE  ASSOCIATION 

lihood  of  such  a  composite  field  existing  10  per  cent  of  the 
time?  A.  Yes,  I  should  think  so.  That  is,  I  expect  both  sta¬ 
tions,  WOW  and  WEEI,  would  be  placing  a  measurable 
field  in  the  Kalamazoo  area  for  at  least  10  per  cent  of  the 
night  anvwav. 

Q.  Well,  in  order  to  get  a  composite  field,  however,  both 
their  signals  must  be  coming  down  almost  in  phase  and 
operating  with  the  same  degree  of  accuracy  from  both 
transmitters;  is  that  not  right?  A.  No,  that  is  not  strictly 
right.  In  order  to  get  a  composite  field  it  is  only  necessary 
that  both  stations  place  it  in  the  Kalamazoo  area  at  the 
same  time  regardless  of  the  frequency. 

Q.  That  is  right  at  the  same  time?  A.  Yes,  sir. 

Q.  Both  of  them  would  be  fading  in  and  out  though, 

182  would  they  not?  A.  Ordinarily  they  would,  yes. 

Q.  Since  they  are  fading  the  chances  are  that  the 
composite — the  chances  of  having  the  composite  field  would 
be  considerably  reduced.  A.  Well,  it  would  reduce  the 
probability  of  reaching  a  certain  value. 

Q.  And  there  is  simply  a  probability  that  two  things 
would  happen  10  per  cent  of  the  time.  A.  Well,  of  course, 
as  long  as  each  station  was  placing  a  signal  of  any  value 
there  there  would  at  least  be  a  theoretical  composite  field, 
but  it  would  not  be  a  substantial  composite  field  unless  one 
was  an  appreciable  per  cent  of  the  other. 

Q.  Do  you  have  any  data  to  show  that  interference  from 
low  frequency  stations  is  less  than  the  interference  from 
high-frequency  stations?  A.  No,  we  have  no  data  which 
would  indicate  that  the  sky  wave  interference  varies  with 
any  definite  ratio  depending  on  the  frequency. 

Q.  You  published  a  formula  on  that,  however,  taking 
those  differences  in  frequencies  into  consideration,  didn’t 
you?  A.  Yes,  it  took  a  different  frequency  into  considera¬ 
tion,  but  it  also  took  two  other  variable  factors — the  height 
of  the  antenna  and  the  antenna  current  and  the  corelation 
between  the  variables  were  made — certain  assumptions 
were  made  to  predict  the  field  intensity  at  one  kilocycle  also, 
but  that  is  as  far  as  it  went. 

183  Q.  In  making  your  average  curves  you  also  consid¬ 
ered  specific  measurements,  did  you  not?  A.  For 

the  period  under  consideration,  yes.  That  is,  for  the  period 
covered  by  the  measurements,  I  should  say. 
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Q.  Now,  if  in  your  average  curves  you  would  expect 
WOW  to  lay  down  a  field  strength  in  the  Kalamazoo  area 
of  125  millivolts  per  meter,  would  you  not  expect  that  the 
signal  from  that  station  ought  to  have  been  picked  up  in  4 
nights’ observations?  A.  Well,  yes,  I  would  expect  it  to  be 
picked  up. 

Q.  But  in  this  case  the  witness  listened  4  nights  and  he 
was  not  able  to  measure  the  signal  from  WOW?  A.  Yes, 
that  is  a  condition  which  we  found  at  times. 

Q.  Well,  that  condition,  if  it  exists  here,  would  not  be 
unusual,  would  it?  A.  No,  I  think  it  is  nothing  unusual. 

Mr.  Lohnes :  That  is  all. 

Examiner  Hill :  Anything  further,  Mr.  Berry? 

Mr.  Berry:  Nothing  further. 

Recross  Examination 
By  Mr.  Segal : 

Q.  Just  a  question  or  two.  By  “unusual”  do  I  under¬ 
stand  you  to  mean  that  it  is  such  a  thing  as  might  be  ex¬ 
pected  and  still  be  consistent  with  the  general  averages  ap¬ 
plied  in  your  mileage  tables,  is  that  the  significance?  A. 
Ordinarily  I  would  expect  that  you  would  receive  a  measur¬ 
able  signal  from  one  kilowatt  station  550  miles 
184  away,  but  at  the  same  time  it  is  not  unusual  to  find 
that  there  would  be  no  signal. 

Q.  Well,  that  of  course,  would  relate  to  the  length  of  time 
over  which  the  observations  were  made,  would  it  not?  A. 
It  would,  yes. 

Mr.  Segal :  That  is  all. 

Examiner  Hill:  Is  that  all,  Mr.  Segal? 

Mr.  Segal:  Yes. 

Examiner  Hill:  What  do  you  say  about  this  proposed 
directional  antenna? 

A.  Well,  it  is  proven  to  be — it  appears  to  be  a  satisfac¬ 
tory  design  and  I  would  expect  it  to  operate  in  accordance 
with  the  predictions  made  for  it.  I  should  think  the  pre¬ 
dicted  pattern  could  be  easily  obtained  with  the  proposed 
antenna. 

Examiner  Hill :  Any  further  questions. 

Mr.  Lohnes:  Yes,  I  have  just  one  further  question. 
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Recross  Examination 
By  Mr.  Lohnes : 

Q.  Using  your  average  curves  what  strength  signal 
would  you  expect  to  be  delivered  in  the  Omaha  area  by 
Boston  and  vice  versa?  A.  It  is  1290  miles  between  these 
two  stations.  I  would  expect  each  station  to  place  a  signal 
in  the  other’s  area  for  10  per  cent  of  the  time  of  31  micro¬ 
volts  per  meter. 

Q.  Suppose  one  of  the  stations  would  have  two  millivolts 
at  a  mile  away,  what  would  you  expect  then?  A.  In  that 
case  I  would  expect  the  signal  to  be  50  microvolts  per 

185  minute. 

Q.  Thereby  limiting  the  service  to  one  millivolt 
area?  A.  Correct. 

Mr.  Lohnes :  That  is  all. 

Mr.  Berry :  That  is  all. 

Mr.  Segal :  That  is  all. 

Examiner  Hill :  You  may  be  excused. 

Stuart  Bailey  a  witness  for  the  respondent,  being  first 
duly  sworn  testified  as  follows : 

Direct  Examination 
By  Mr.  Segal: 

Q.  Your  name  is  Stuart  Bailey?  A.  That  is  right. 

Q.  Your  occupation  and  connections,  please?  A.  I  am 
consulting  radio  engineer,  partner  in  the  firm  of  Jansky  & 
Bailey,  Washington,  D.  C. 

Q.  I  will  offer  Mr.  Bailey  as  an  expert  to  testify  in  mat¬ 
ters  to  radio  technique. 

Mr.  Lohnes:  Qualifications  are  admitted. 

Mr.  Segal :  Have  you  made  a  survey,  Mr.  Bailey,  at  some 
recent  date — 

Examiner  Hill:  Let  the  record  show  that  the  qualifica¬ 
tions  of  the  witness  to  testify  as  an  expert  witness  in  this 
case  are  admitted. 

Q.  Have  you  made  a  survey  recently  of  the  covering  of 
W’OW?  A.  Yes,  wre  made  a  commercial  covering  sur- 

186  vey  of  WOW,  setting  forth  its  primary  coverage 
both  day  and  night. 


VS.  FEDERAL  COMMUNICATIONS  COMM.;  WKZO,  INC.  131 

Q.  And  I  show  you  now  WOW  Exhibit  No.  2  and  ask  you 
whether  that  is  the  survey — that  is  the  result  of  the  survey 
vou  have  made?  A.  Yes,  that  is  the  published  result  of  the 
survey  which  I  spoke  of. 

Q.  And  directing  your  attention  to  page  3  of  that  exhibit, 
which  is  a  map  of  portions  of  the  States  of  Iowa,  Nebraska, 
South  Dakota  and  adjoining  states,  on  which  there  is  a 
red  blotch.  Is  that  indicative  of  a  contour  of  a  signal  inten¬ 
sity  from  WOW?  A.  Yes,  throughout  the  greater  part  of 
the  limit  of  the  red  area  the  signals  have  a  value  of  500 
microvolts  per  meter.  There  is  some  departure  from  that 
in  two  places ;  one  to  the  south  where  we  find  a  restriction 
caused  by  the  cross  talk  by  a  station  in  Topeka,  Kansas,  and 
another  in  the  Northwest  caused  by  cross  talk  from  a  sta¬ 
tion  in  Yangton,  but  those  restrictions  are  minor  and 
throughout  the  greater  area  the  intensity  is  around  which 
I  gave. 

Q.  So  that  throughout  all  of  this  area  that  is  marked  in 
red  and  in  addition  in  certain  area  that  are  not  marked  in 
red,  WOW  lays  down  an  intensity  of  500  microvolts  per 
meter  or  better?  A.  That  is  right. 

Q.  The  other  pages  of  this  document  containing  statisti¬ 
cal  data  represent  data  obtained  from  what  sources?  A. 
The  data  contained  are  population  breakdowns  of  this  en¬ 
tire  area  marked  in  red.  The  population  information  being 
gained  from  the  1930  census  figures. 

187  Q.  Now,  do  the  breakdowns  and  tabulations  ac¬ 
curately  represent  the  figures  that  are  published  by 
the  Census  Bureau?  A.  Yes,  they  are  taken  directly  from 
them  and  checked  very  carefully. 

Mr.  Segal :  I  offer  Exhibit  2  in  evidence. 

Examiner  Hill:  Any  objection? 

Mr.  Lohnes:  Yes,  your  Honor,  did  you  make  these  mea¬ 
surements? 

A.  Yes,  I  made  the  measurements. 

Mr.  Lohnes :  No  objection. 

Examiner  Hill :  They  may  be  admitted. 

Q.  Now,  I  direct  your  attention  to  page  1  of  Exhibit  2  in 
which  the  statement  is  contained  that  the  primary  daytime 
coverage  for  WOW  is  the  same  as  the  primary  night  time 
coverage.  That  is  due  to  what  ?  A.  That  is  due  to  the  fact 
that  other  signals  on  the  channels  do  not  attain  sufficient 
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value  to  cause  destructive  interference  at  any  point  out  to 
the  limits  of  the  red  area  shown  on  the  map. 

Q.  Are  you  familiar  with  the  distribution  of  signal  inten¬ 
sity  from  the  station  at  Boston,  WEEI?  A.  Yes,  I  have 
made  a  power  diagram  of  that  station. 

Q.  And  does  WEEI  have  an  effective  radiation  in  the  di¬ 
rection  of  Omaha  greater  or  less  than  the  average  radia¬ 
tion?  A.  It  is  less  than  the  average  radiation — very  slightly 
less  than  the  Commission’s  average  radiation  for  1,000  watt 
stations. 

188  Q.  That  is  in  the  direction  of  Omaha?  A.  In  the 
direction  of  Omaha,  yes,  sir. 

Q.  Now,  Mr.  Bailey,  have  you  made  computations,  mea¬ 
surements  of  the  signal  intensity  of  WOW  at  a  distance  of 
1,000  miles?  A.  Yes,  we  have  made  measurements  which 
give  us  the  field  intensity  at  a  distance  of  1,000  miles  from 
WOW.  Those  were  made  in  all  directions  from  the  station 
and  the  effective  field  which  is  the — square  root  meaning 
square  value  of  the  field,  was  very  close  to  200  millivolts 
per  meter. 

Q.  Have  you  had  occasion  to  make  field  intensity  surveys 
and  power  diagrams  of  1  mile,  studies  of  other  stations  in 
the  range  of  frequencies  neighboring  590?  A.  Yes,  not  a 
very  great  many.  I  have  measured  with  WGR  at  Buffalo, 
550  kilocvcles. 

Q.  You  have  also  measured  WEEI,  have  you  not?  A. 
Yes,  I  have  measured  WEEI. 

Q.  At  least  in  the  instances  that  you  have  referred  to, 
that  is  WOW  and  WEEI,  and  WGR,  have  you  found  exces¬ 
sively  high  antennas  in  use?  A.  No,  they  are  average  an¬ 
tennas  to  a  certain  extent.  Care  has  been  used  in  their  de¬ 
sign. 

Q.  And  what  order  of  efficiency  did  you  find?  A.  Well, 
the  figure  I  gave  of  200  millivolts  per  meter  a  mile  for 
WOW  is  exceptionally  good,  as  high  as  any  regional  sta¬ 
tion  we  have  measured  except  those  using  very  expensive 
radiating  systems  such  as  WNEW  of  New  York,  WGR  in 
Buffalo,  had  an  effective  field  of  157  millivolts  in  a 

189  mile  and  WEEI  effective  field  was  approximately  140 
millivolts  per  meter  at  a  mile.  That  is  within  10  per 

cent  as  near  as  I  can  remember  it. 
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I 

I 

Mr.  Segal:  I  ask  the  Examiner  to  notice,  as  he  must 
have,  the  pendency  of  an  outstanding  construction  permit 
to  WOW  for  a  change  in  location. 

Q.  Have  you  been  in  the  Omaha  area  making  investiga¬ 
tions  with  regard  to  a  new  location?  A.  Yes,  we  have. 

Q.  And  have  you  made  a  tentative  selection?  A.  We 
have  made  a  tentative  selection,  yes,  sir. 

Q.  And  in  what  nature  of  area  is  it.  That  is,  just  as  to 

its  conformity  and  location,  and  so  forth?  A.  It  is  outside 

of  the  citv  limits.  I  don’t  remember  the  exact  distance.  It 
* 

is  in  rural  country  of  a  rolling  character.  The  test  showing 
that  it  is  entirely  suitable  for  radio  transmission  purposes. 

Q.  Where  is  the  antenna  of  WOW  located  at  the  present 
time?  A.  It  is  now  located  on  the  roof  of  the  Woodmen  of 
the  World  Building  in  downtown  Omaha. 

Q.  Right  in  the  business  section  of  the  city,  is  it?  A.  Yes. 

Mr.  Segal :  I  think  that  is  all  from  this  witness. 

Cross  Examination 
By  Mr.  Lohnes : 

I 

Q.  How  high  is  the  roof  there  at  WOW?  A.  I  would  say 
it  is  a  14  story  building. 

Mr.  Ruess :  18  stores. 

190  A.  Correct  that,  with  Mr.  Ruess’  information,  it 
is  an  18  story  building.  I  imagine  the  average  height 
between  floors  would  be  12  feet. 

Q.  How  high  is  the  antenna?  A.  The  antenna  tower  is 
between  90  and  100  feet  high.  I  don’t  have  the  exact  figures. 

Q.  Isn’t  that  location  conducive  to  high  antenna  effi¬ 
ciency?  A.  Generally.  Without  other  knowledge  and  mea¬ 
surements  we  would  say  no,  but  we  know  by  our  own  mea¬ 
surements  that  it  is  exceptionally  high. 

Q.  For  instance,  at  1  mile  you  have  got  200  millivolts  per 
meter?  A.  That  is  right. 

Q.  How  high  is  your  new  proposed  antenna?  A.  Pro¬ 
posed  antenna  is  424  feet  high. 

Q.  You  will  have  more  or  less  sky  wave  than  at  present, 
high-angle  sky  wave?  A.  That  is  entirely  a  matter  of  con¬ 
jecture  because  we  can  not  calculate  the  sky  wave  from  the 
present  antenna.  We  have  not  calculated  the  high-angle 
radiation  from  the  present  antenna.  The  high  efficiency  we 
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get  on  the  ground  plane  might  indicate  a  lower  high-angle 
radiation.  Again  there  might  be  lobes  which  give  rather 
large  radiation  at  those  angles. 

Q.  Generally  speaking  you  can  say  the  higli-angle  radia¬ 
tion  ought  to  be  less,  oughtn’t  it,  with  the  exception  of  the 
lobes  which  you  might  find  jutting  up  most  any 

191  place?  A.  You  mean  it  ought  to  be  less  from  the 
new  antenna  ? 

Q.  Yes,  less  from  the  new  antenna.  A.  Yes,  it  will  be 
somewhat  less. 

Q.  When  were  these  measurements  made?  A.  They  were 
made  between  the  middle  of  May  and  the  middle  of  June, 
1933, 1  believe. 

Q.  Do  you  know  of  this  Mexican  station  on  590  of  50 
kilowatts?  A.  Yes,  sir.  Maybe  it  100.  I  thought  it  was 
100.  There  seems  to  be  some  dispute  as  to  that.  I  don’t 
know  what  the  power  is.  It  is  hard  to  tell  what  power  they 
are  actually  operating  with.  I  have  heard  there  is  such  a 
station  on  the  frequency. 

Q.  Have  you  made  any  measurements  or  studies  at  all 
to  find  out  what  effect  the  operation  of  this  high-powered 
Mexican  station  on  590  is  having  on  this  field  contour  now? 
A.  No,  we  have  not  had  an  opportunity  to  do  that. 

Q.  Based  upon  your  experience  what  would  you  expect  ? 
A.  I  would  expect  the  operation  of  a  50  kilowatt  station  in 
Mexico  on  590  to  limit  the  service  from  WOW  inside  of 
the  contours  as  shown  on  that  map. 

Q.  Now,  you  have  referred  to  this  power  diagram  of 
WEEI  stating  that  the  radiation  in  the  direction  of  Omaha 
was  less  than  it  was  in  other  directions.  Now,  the  power 
diagram  does  not  concern  the  sky  wave  at  all,  does  it?  A. 
No,  it  does  not. 

Q.  Well,  what  have  you — have  you  reason  to  believe  the 
sky  wave  in  the  direction  of  Omaha  is  less  because 

192  the  power  diagram  shows  an  indentation  in  that 
direction?  A.  Yes,  I  think  there  is  very  good  reason 

to  believe  that  for  the  reason  that  a  signal  leaving  Boston  ar¬ 
riving  in  Omaha,  reflected  from  layer  height  which  we  know 
to  hold  these  frequencies  very  close  to  the  horizonal,  a 
matter  of  perhaps  2  or  3  degrees  and  by  other  measure¬ 
ments,  I  have  made  with  recording  meters,  reflector  an¬ 
tennas  have  been  able  to  determine  that  measurements  on 
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the  ground  are  borne  out  very  well  at  distances  over  six  or 
eight  hundred  miles  away. 

Q.  Did  you  ever  measure  WOW  in  the  Boston  area?  A. 
Not  definitely  as  a  measurement,  no.  We  have  observed  the 
interference  or  lack  of  interference  in  the  Boston  area 
caused  by  WOW. 

Q.  Does  WEEI  have  500  millivolts  service  at  night,  do 
you  know?  A.  Yes,  it  does.  At  the  time  of  making  our 
study  of  WEEI  that  condition  held. 

Q.  You  don’t  know — you  have  heard  Mr.  Barron’s  testi¬ 
mony  that  if  WOW  was  laying  down  200  millivolts  per 
meter  that  he  would  expect  50  millivolts  per  meter  in  the 
Boston  area?  A.  I  heard  that,  yes. 

Q.  Were  you  ever  able — you  could  measure  50  millivolt 
signals,  could  you  not?  A.  Oh,  yes. 

Q.  Did  you  ever  pick  up  that  type  of  signal  from  WOW 
in  the  Boston  area?  A.  No,  I  am  sure  that  no  such  signal 
was  observed. 

193  Q.  Do  you  know  why  ?  A.  I  don ’t  know  why. 

Mr.  Lohnes :  That  is  all. 

Examiner  Hill:  Any  question,  Mr.  Berry? 

Mr.  Berry:  No. 

Examiner  Hill:  Any  question,  Mr.  Segal? 

Mr.  Segal:  No,  no  questions.  In  view  of  the  reference 
to  Station  XEPN  I  should  like  to  request  the  Examiner  to 
take  recognition  of  the  provisions  of  the  agreement  reached 
by  the  North  and  Central  American  Regional  Conference 
held  in  Mexico  City  beginning  July  10,  1933,  and  for  his 
convenience  I  want  to  point  out  in  the  record  that  it  is  avail¬ 
able  in  mimeograph  form  and  is  mimeograph  Form  No. 
8960  of  the  Commission  and  direct  his  particular  attention 
to  the  provisions  of  Paragraph  B — VII. 

Examiner  Hill :  All  right. 

Mr.  Segal :  Let  me  ask  Mr.  Bailey  a  question  from  where 
he  sits.  Have  you  any  data  indicating  what  would  be  the 
angle  at  which  a  ray  would  leave  WOW  or  WKZO  so  as  to 
be  refracted  down  to  the  other  place  ? 

A.  I  based  it  on  the  height  of  heaviside  layer  of  50  miles, 
a  signal,  leaving  Kalamazoo  at  an  angle  of  approximately 
12  degrees  above  horizontal  would  come  back  in  the  Omaha 
area. 

Mr.  Segal:  That  is  all. 
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140 


Mr.  Lohnes:  The  50  mile  assumption  of  the  heaviside 
layer  is  conservatively  low,  is  it  not? 

A.  It  generally  runs  around  60  to  56  miles  for 

194  this  frequency. 

Mr.  Segal:  Let  me  dictate  this.  It  is  stipulated 
that  Mr.  Craven  has  calculated  the  critical  angles  of  the 
system  involved  here  to  be  12.8  degrees  for  a  heaviside 
height  of  50  miles ;  25  degrees  for  a  heaviside  height  of  100 
miles  and  341/4  degrees  for  a  heaviside  height  of  150  miles. 

William  Ruess  a  witness  for  the  respondent,  being  first 
duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Segal: 

Q.  What  is  your  name,  please?  A.  William  Ruess. 

Q.  Now,  Mr.  Ruess,  what  is  your  occupation?  A.  I  am 
director  of  the  Woodmen  of  the  World. 

Q.  How  long  have  you  been  associated  with  the  Woodmen 
of  the  World?  A.  As  a  director  or  member  of  the  Execu¬ 
tive — 

Q.  No,  in  any  executive  capacity?  A.  Since  1911. 

Q.  And  how  long  have  you  been  identified  with — with¬ 
draw  that  question.  What  relationship  do  you  have  with 
Station  WOW?  A.  Since  January  a  year  ago  I  was  asked 
to  take  charge  of  the  radio. 

Q.  And  are  you  the  executive  officer  of  the  Woodmen  of 
the  World  having  charge  of  this  radio  station?  A.  Yes. 

Q.  And  does  the  station  have  a  net-work  affilia- 

195  tion?  A.  Yes. 

Q.  And  with  which  net-work?  A.  The  red  net¬ 
work  of  the  NBC. 

Q.  Have  you  made  an  analysis  of  programs  broadcasted 
over  WOW  during  the  past  year  with  a  view  to  selecting 
from  them  the  programs  that  are  of  civic  and  community 
type?  A.  I  have. 

Q.  I  will  show  you  WOW’s  Exhibit  3,  Is  that  the  analysis 
that  you  have  made,  listing  those  programs?  A.  Yes. 

Q.  And  have  you  similarly  gone  through  your  programs 
with  a  view  to  getting  from  them  the  list  of  regular  adver¬ 
tisers  over  the  station?  A.  Yes,  sir. 

Q.  And  that  is  WOW’s  Exhibit  4?  A.  Yes. 
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Q.  Now,  have  you  gone  through  the  books  of  WOW  with 
a  view  to  tabulating  the  operating  income  and  expense  of 
the  station  ?  A.  Yes,  sir. 

Q.  And  I  show  you  WOW’s  Exhibit  5  and  ask  you 
whether  that  is  the  tabulation  that  has  been  prepared  on 
that  basis?  A.  It  is. 

Q.  Now,  Mr.  Ruess,  directing  your  attention  to  the  week 
of  August  26,  are  you  familiar  with  the  programs 

196  that  were  broadcast  over  the  station  during  that 
week?  A.  Only  excepting  as  they  are  shown  by  the 

schedule. 

Q.  And  would  you  say  that  for  that  week  you  had  broad¬ 
cast  a  program  that  was  typical  of  the  general  run  of  pro¬ 
grams  that  are  broadcast  over  WOW?  A.  I  think  so. 

Mr.  Segal :  I  want  to  report  that  I  have  had  trouble  with 
the  photostat  people  on  account  of  the  expectation  we  had 
that  this  witness  would  go  on  tomorrow  but  Mr.  Lohnes  has 
no  objection  and  I  should  like  leave  to  file  that  as  Exhibit 
6  in  duplicate  photostat. 

Examiner  Hill :  All  right,  it  may  be  done. 

Mr.  Segal :  With  that  understanding  I  would  like  to  offer 
at  this  time  Exhibits  2  to  6. 

Mr.  Lohnes:  No  objection. 

Examiner  Hill:  They  may  be  admitted. 

Mr.  Segal:  We  can  show  in  the  record,  Exhibit  1,  which 
was  a  diagram  of  the  antenna  used  at  WKZO,  that  it  was 
so  marked  only  for  the  purpose  of  questioning  witnesses 
and  was  not  intended  that  it  should  become  an  exhibit  in  the 
case.  I  think  that  is  all  of  the  direct  testimony  at  this  time. 

Examiner  Hill :  Mr.  Lohnes,  have  you  any  questions. 

Cross  Examination 
By  Mr.  Lohnes : 

Q.  You  are  on  the  red  net-work  of  NBC?  A.  Yes,  sir. 

Q.  And  does  the  NBC  have  a  blue  net-work  out  there?  A. 
Yes,  sir. 

197  Q.  In  your  territory?  A.  Yes,  sir. 

Q.  What  is  it — are  you  familiar  with  the  other  sta¬ 
tions  on  the  red  net-work?  A.  Where. 

Q.  Well,  in  your  territory.  In  other  words,  I  want  to 
know  what  the  closest  NBC  station  is  to  Omaha?  A.  I  am 
not  quite  certain  as  to  that. 


1  £9 

I  -r  i- 

138  WOODMEN  OF  THE  WORLD  LIFE  INSURANCE  ASSOCIATION 

Mr.  Segal :  I  think  Des  Moines. 

A.  I  think  Des  Moines  is  the  closest  one. 

Q.  How  far  is  Des  Moines?  A.  About  150  miles,  approx¬ 
imately. 

Mr.  Lohnes :  That  is  all  I  have. 

Examiner  Hill:  Anything,  Mr.  Berry? 

Mr.  Berry:  No. 

Examiner  Hill:  You  may  be  excused,  Mr.  Ruess. 

Is  there  any  further  testimony  from  anyone? 

Mr.  Lohnes :  That  is  all. 

Examiner  Hill :  If  there  is  nothing  further  the  case  will 
be  closed. 

(Whereupon,  at  4:35  o’clock  p.  m.,  the  hearing  in  the 
above-entitled  matter  was  concluded.) 

198  Endorsed:  Docket  No.  2412  WKZO  Exhibit  1 
Hearing  before  Federal  Communications  Commis¬ 
sion  9/7/34  Smith  &  Hulse,  Official  Reporters 

WKZO  1 

Program  Schedule  Radio  Station  WKZO,  Sunday,  Aug.  26, 


1934 

9 :00  A.M.  Variety  Hour  LS-R 

9:30  Organ  Recital  NS 

9:45  Russell  Church  LC 

10:00  Calvary  Undenominational  Church  NC 

11:00  First  Presbyterian  Church  LC 

12 :15  P.M.  lone  Wilber — Soprano  NS 

12:30  Theatre  News  LC 

12:35  Verne  Willard — Pianist  NS 

12:45  Bert  Djerkiss — Tenor  NS 

1:00  Michigan  Frolic  NS 

1 :30  Park  Street  Tabernacle  LC 

2:00  Rovale  Hawaiian  Orchestra  NS 

2:30  Marguerite  Werner’s  Organ  Program  NS 

3:00  Russell  Wood — Pianist  LS 

3:15  Von  Boys  NS 

3:30  Robert  Fidlar — Baritone  LS 

4:00  The  Cadets  Quartet  NS 

4:15  The  Aristocrats  NS 

4:30  Honolulu  Melodiers  LS 

5:00  Del  Delbridge’s  Orchestra  NS 

5 :30  Calvary  Church  Bible  Hour  LC 
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5:55 

Washington  News 

LS 

6:00 

Don  Marion’s  Orchestra 

NS 

6:15 

Imperial  String  Trio 

NS 

6:30 

Musical  Program  from  Montreal, 

Canada 

NS 

7:00 

Gull  Lake  Dance  Revue 

LS 

7:15 

“Made  in  Kalamazoo”  Hour 

LC 

7:30 

Carl  Rupp’s  Captivators 

NS 

7:45 

WKZO  Sign-Off 

KEY: 

LS- 

-Local  Sustaining 

LC- 

-Local  Commercial 

NS- 

-Network  Sustaining 

NC- 

-Network  Commercial 

R  - 

-Records 

199 

Program  Schedule  Radio  Station  WKZO, 

Monday,  Aug.  27  1934 

7 :30  A.M.  Morning  Devotions 

LS 

7:45 

Kaleidoscope 

LC-R 

7:55 

Shopping  Guide 

LC 

8:00 

WKZO  News  Service 

LS 

8:10 

Theatre  News 

LC 

8:15 

Morning  Varieties 

LS-R 

8:30 

United  States  Department  of  Agriculture 

LS 

8:45 

International  Amusement  Co. 

LC 

9:00 

Radio  Shoppers’  Review 

LC 

9:15 

Michigan  Mountaineers 

NS 

9:45 

Shopping  Guide 

LC 

10:00 

Earl  Harger’s  Orchestra — Burdick 

Hotel 

NS-LC 

10:30 

Telephone  Request  Program 

LC 

10:45 

Program  P revue 

LS 

10:47 

Rhythm  Club 

NS 

11:00 

The  Three  Treys 

NS 

11:15 

Sweetheart  Program 

NS 

11:30 

Jack  Silver’s  Orchestra 

NS 

11:45 

International  Amusement  Co. 

LC 

11:55 

Musical  Jig-Saw  Puzzle 

LC 

12:00 

Time  Signal 

LC 

12:00 

Rex  Battle’s  Concert  Orchestra 

NS 
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12:30  P.M. 

Airway  News 

LC 

12:45 

International  Amusement  Co. 

LC 

1:00 

Gondoliers 

NS 

1:15 

Varieties 

LC 

1:27 

Program  Prevue 

LS 

1:30 

Buyers  &  Sellers  Market 

LC 

1:35 

Kiddies’  Karnival 

NS 

2:00 

Earl  Harger’s  Orchestra 

NS 

2:30 

Three  Little  Maids 

NS 

2:45 

Merchants  and  Manufacturers  Hour 

LC 

2:50 

Berenice  Hart 

NS 

3:00 

Marguerite  'Werner’s  Organ  Program 

NS 

3:30 

Paul  Fredrick 

NS 

3:45 

Honolulu  Melodiers 

LS 

4:00 

Michigan  Mountaineers 

NS 

4:30 

Three  Little  Maids 

NS 

5:00 

Jack  Silver’s  Orchestra 

NS 

5:30 

Del  Delbridge’s  Orchestra 

NC 

5:57 

Market  Reports 

LC 

6:00 

John  K.  Stack 

LC 

6:15 

Dinner  Ensemble 

NS 

6:30 

Dav  in  Review 

NC 

6:45 

WKZO  Civic  Forum 

LS 

7:00 

Stan  Wood’s  Orchestra 

NS 

7:15 

Sophisticated  Melodies 

NS 

7:30 

International  Amusement  Co. 

LC 

7:45 

WKZO  Sign-Off 

200  Program  Schedule  Radio  Station  WKZO, 

Tuesday,  Aug.  28, 1934 

7:30  A.M. 

Morning  Devotions 

LS 

7:45 

Kaleidoscope 

LC-R 

7 :55 

Shopping  Guide 

LC 

8:00 

W'KZO  News  Service 

LS 

8:10 

Theatre  News 

LC 

8:15 

Morning  Varieties 

LS-R 

8:45 

International  Amusement  Co. 

LC 

9:00 

Radio  Shopper’s  Review 

LC 

9:15 

Michigan  Mountaineers 

NS 

9:30 

Melody  Maid 

NS 

9:45 

Shopping  Guide 

LC 

10:00 

Movie  Parade 

LC 
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10:15 

Earl  Harger’s  Orchestra — Burdick 

Hotel 

NS-LC 

10 :30 

Telephone  Request  Program 

LC 

30:45 

Program  Prevue 

LS 

10:47 

Rhythm  Club 

NS 

11:00 

The  Three  Treys 

NS 

11:15 

Sweetheart  Program 

NS 

11:30 

Jack  Silver’s  Orchestra 

NS 

11:45 

International  Amusement  Co. 

LC 

11 :55 

Musical  Jig-Saw  Puzzle 

LC 

12:00 

Time  Signal 

LC 

12:00 

Rex  Battle’s  Concert  Orchestra 

NS 

12 :30 

P.M.  Airway  News 

LC 

12:45 

International  Amusement  Co. 

LC 

1:00 

Gondoliers 

NS 

1:15 

Baldy  Lane 

LC 

1:30 

Buyers  &  Sellers  Market 

LC 

1:35 

Kiddies’  Karnival 

NS 

1:50 

Merchants  &  Manufacturers  Hour 

LC 

2:00 

Kalamazoo  Progress  Program 

LS 

2:30 

Honolulu  Melodiers 

LS 

3:00 

Serenade  rs 

NS 

3:30 

Kazoo-Po  Safety  Club 

LS 

4:00 

Marguerite  Werner’s  Organ  Program 

NS 

4:30 

Gull  Lake  Dance  Revenue 

LC 

5:00 

Del  Delbridge’s  Orchestra 

NC 

5:30 

Three  Little  Maids 

NS 

6:00 

Don  Marion’s  Orchestra 

NS 

6:15 

Kiwanis  Club  Talk 

LS 

6:20 

Dinner  Ensemble 

NS 

6:30 

Day  in  Review 

NC 

6:45 

Beautiful  Lady  (Toronto) 

NS 

7:00 

Rex  Battle’s  Concert  Orchestra 

(Toronto) 

NS 

7:30 

Musical  Interlude 

LS 

7 :45 

WKZO  Sign-Off 

201 

Program  Schedule  Radio  Station  WKZO , 
Wednesday,  Jug.  29,  1934 

7 :30  A.M.  Morning  Devotions 

LS 

7:45 

Kaleidoscope 

LC-R 

7:55 

Shopping  Guide 

LC 
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8:00 

WKZO  News  Service 

LS 

8:10 

Theatre  News 

LC 

8:15 

Morning:  Varieties 

LS-R 

8:45 

International  Amusement  Co. 

LC 

9:00 

Radio  Shopper’s  Review 

LC 

9:15 

Mountaineers 

NS 

9:45 

Shopping:  Guide 

LC 

10:00 

Earl  Harger’s  Orchestra 

NS 

10:30 

Telephone  Request  Program 

LC 

10 :45 

Program  Prevue 

LS 

10:47 

Marsh  Dykman — Tenor 

NS 

11:00 

The  Three  Treys 

NS 

11:15 

Sweetheart  Program 

NS 

11:30 

Jack  Silver’s  Orchestra 

NS 

11 :45 

International  Amusement  Co. 

LC 

11 :55 

Musical  Jig-Saw  Puzzle 

LC 

12:00 

Rex  Battle’s  Concert  Orchestra 

NS 

12 :30  P.M. 

Airwav  News 

LC 

12:45 

International  Amusement  Co. 

LC 

1:00 

Dorothy  Gullimore — Vocalist 

NS 

1:15 

Russell  Church 

LC 

1:30 

Buyers  &  Sellers  Market 

LC 

1:35 

Kiddies’  Karnival 

NS 

1 :50 

Merchants  &  Manufacturers  Hour 

LC 

2:00 

Paramount  Movie  Parade 

LS 

2:15 

Western  State  Teachers’  College 

LS 

2:30 

Honolulu  Melodiers 

LS 

3:00 

Marguerite  Werner’s  Organ  Program 

NS 

3:30 

Berenice  Hart 

NS 

3:45 

Verne  Willard — Pianist 

NS 

4:00 

Mountaineers 

NS 

4:30 

Russell  Wood 

NS 

5  :00 

Three  Little  Maids 

NS 

5  :30 

Jack  Silver’s  Orchestra 

NS 

6:00 

International  Amusement  Co. 

LC 

6 :15 

Gull  Lake  Dance  Revnue 

LC 

6:30 

Day  in  Review 

NC 

6:45 

Krausmeyer  &  Cohen 

NC 

7:00 

Stan  Wood’s  Orchestra 

NS 

7:15 

Charles  Dornberger’s  Orchestra 

(Montreal) 

NS 
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7 :30  Musical  Interlude  LS 

7 :45  WKZO  Sign-Off 


202  Program  Schedule  Radio  Station  WKZO , 

Thursday,  Any.  30, 1934 


7:30  A.M. 

Morning  Devotions 

LS 

7 :45 

Kaleidoscope 

LC-R 

l  :00 

Shopping  Guide 

LC 

8:00 

WKZO  News  Service 

LS 

8:10 

Theatre  News 

LC 

8:15 

Morning  Varieties 

LS-R 

8:30 

United  States  Department  of 

Agriculture 

LS 

8:45 

International  Amusement  Co. 

LC 

9:00 

Radio  Shopper’s  Review 

LC 

9:15 

Mountaineers 

NS 

9:30 

Melody  Maid 

NS 

9:45 

Shopping  Guide 

LC 

10:00 

Movie  Parade 

LS 

10:15 

Earl  Harger’s  Orchestra 

NS 

10:30 

Telephone  Request  Program 

LC 

10:45 

Program  Prevue 

LS 

10:47 

Marsh  Dvkman 

NS 

11:00 

The  Three  Treys 

NS 

11:15 

Sweetheart  Program 

NS 

11:30 

Jack  Silver’s  Orchestra 

NS 

11:45 

International  Amusement  Co. 

LC 

1 1 :55 

Musical  Jig-Saw  Puzzle 

LC 

12:00  M 

Time  Signal 

LC 

12 :00 

Rex  Battle’s  Orchestra 

NS 

12:30  P.M. 

Airway  News 

LC 

12:45 

International  Amusement  Co. 

LC 

1:00 

String  Trio 

LS 

1:15 

Varities 

LS 

1:30 

Buyers  &  Sellers  Market 

LC 

1 :35 

Kiddies’  Karnival 

NS 

1:50 

Merchants  &  Manufacturers  Hour 

LC 

2:00 

Community  Chest  Talk 

LS 

2:15 

Earl  Harger’s  Orchestra 

NS 

2:30 

Burdick  Hotel  Program 

LC 

2:45 

Three  Little  Maids 

NS 

3:00 

Cleveland-Detroit  Baseball  Game 

NS 
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5:30 

Jack  Silver’s  Orchestra 

NS 

6:00 

Melodies 

LS 

6:15 

Kiwanis  Club  Talk 

LS 

6:20 

Dinner  Ensemble 

NS 

6:30 

Day  in  Review 

NC 

6:45 

Piano  Rambles  (Montreal) 

NS 

7:00 

(''bateau  Laurier  Ensemble  (Ottawa)  NS 

7:15 

Sophisticated  Melody 

LS 

7:30 

Hollvwood  Stars 

LS 

7 :45 

WKZO  Sign-Off 

203  Program  Schedule  Radio  Station  WKZO, 


Friday ,  Aug.  31,  1934 

7 :30  A.M.  Morning  Devotions 

LS 

7:45 

Kaleidoscope 

LC-R 

7 :55 

Shopping  Guide 

LC 

8:00 

WKZO  News  Service 

LS 

8:10 

Theatre  News 

LC 

8:15 

Morning  Varieties 

LS-R 

8:30 

Police  Reports 

LS 

8:45 

International  Amusement  Co. 

LC 

9:00 

Radio  Shoppers’  Review 

LC 

9:15 

Mountaineers 

NS 

9:30 

Anson  Week’s  Orchestra 

NS 

9:45 

Shopping  Guide 

LC 

10:00 

Earl  Harger’s  Orchestra 

NS 

10:30 

Telephone  Request  Program 

LC 

10 :45 

Program  Prevue 

LS 

10:47 

Rhythm  Club 

NS 

11:00 

The  Three  Treys 

NS 

11:15 

Sweetheart  Program 

NS 

11:30 

Jack  Silver’s  Orchestra 

NS 

11 :45 

International  Amusement  Co. 

LC 

11 :55 

Musical  Jig-Saw  Puzzle 

LC 

12 :00  M. 

Time  Signal 

LC 

12:00  P.M. 

Rex  Battle’s  Concert  Orchestra 

(Toronto) 

NS 

12:30 

Airway  News 

LC 

12:45 

Little  Chick  Time 

LC 

1:00 

String  Trio 

NS 

1 :15 

Tuberculosis  Association  Talk 

LS 

1:30 

Buyers  &  Sellers  Market 

LC 
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1:35 

Kiddies’  Karnival 

NS 

1:50 

Merchants  &  Manufacturers  Hour 

LC 

2:00 

Earl  Harger’s  Orchestra 

NS 

2:15 

Western  State  Teachers’  College 

LS 

2:30 

Three  Little  Maids 

NS 

2:45 

Hart  &  Wood 

NS 

3:00 

Marguerite  Werner’s  Organ  Program 

NS 

3:30 

Berenice  Hart 

NS 

4:00 

Mountaineers 

NS 

4:30 

Aristocrats 

NS 

5:00 

Del  Delbridge’s  Orchestra 

NS 

5 :30 

Three  Little  Maids 

NS 

6:00 

Don  Marion’s  Orchestra 

NS 

6:15 

Advertising  Federation  of  America 

LS 

6:20 

WKZO  Civic  Forum 

LS 

6:30 

Day  in  Review 

NC 

6:45 

International  Amusement  Co. 

LC 

7:00 

Rex  Battle’s  Concert  Orchestra 

(Toronto) 

NS 

7  :15 

Sophisticated  Melodies 

LS 

7:30 

Musical  Interlude 

LS 

7 :45 

WKZO  Sign-Off. 

204 

Program  Schedule  Radio  Station  WKZO, 
Saturday,  Sept.  1,1934 

7 :30  A.M.  Morning  Devotions 

LS 

7 :45 

Kaleidoscope 

LC-R 

7:55 

Shopping  Guide 

LC 

8:00 

WKZO  News  Service 

LS 

8:10 

Theatre  News 

LC 

8:15 

Morning  Varieties 

LS-R 

8:30 

United  States  Department  of  Agriculture  LS 

8:45 

International  Amusement  Co. 

LC 

9:00 

Radio  Shoppers’  Review 

LC 

9:15 

Mountaineers 

NS 

9:45 

Shopping  Guide 

LC 

10:00 

Earl  Harger’s  Orchestra 

NS 

10:30 

Telephone  Request  Program 

LC 

10 :45 

Program  Prevue 

LS 

10:47 

Rhythm  Club 

NS 

11:00 

The  Three  Treys 

NS 

11:15 

Sweetheart  Program 

NS 
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11:30 

Jack  Silver’s  Orchestra 

NS 

11:45 

International  Amusement  Co. 

LC 

1 1 :55 

Musical  Jig-Saw  Puzzle 

LC 

12 :00  M. 

Time  Signal 

LC 

12:00 

Rex  Battle’s  Concert  Orchestra 

NS 

12:30  P.M. 

Airway  News 

LC 

12:45 

International  Amusement  Co. 

LC 

1:00 

String  Trio 

NS 

1:15 

American  Legion  Program 

LS 

1:30 

Buyers  &  Sellers  Market 

LC 

1:35 

Kiddies’  Karnival 

NS 

2:00 

Community  Chest  Program 

LS 

2:30 

Three  Little  Maids 

NS 

2 :45 

Merchants  &  Manufacturers  Hour 

LC 

3:00 

Detroit-Cleveland  Baseball  Game 

NS 

5 :00 

Three  Little  Maids 

NS 

5 :30 

Earl  Harger’s  Orchestra 

NS 

6:00 

Civic  League 

LS 

6:15 

Advertising  Federation  of  America 

LS 

6:20 

Dinner  Ensemble 

LS 

6:30 

Day  in  Review 

NC 

6:45 

Bill  Hines’  Orchestra 

LS 

7:00 

WKZO  Sign-Off 

205  Endorsed:  Docket  No.  2412  KZO  Exhibit  2 
Hearing  before  Federal  Communications  Commission 
9/7/34  Smith  &  Hulse,  Official  Reporters 

WKZO  2 

Analysis  of  Programs  for  Week  of  August  26 — September 

1,  1934 

Total  hours  on  the  air — 83VL> 


Hrs. 

Min. 

Percentage 
of  Total 

Local  sustaining 

15 

33 

19 

Local  commercial 

20 

15 

24 

Network  sustaining 

44 

53 

Network  commercial 

3 

42 

4 

* 

*  *  ' 

« 

*  * 

Total  commercial 

23 

57 

28Vo 

Total  sustaining 

59 

33 

7iy2 

* 

*  » 

• 

•  • 

Records 

3 

15 

4 
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206  Endorsed:  Docket  Xo.  2412  WKZO  Exhibit  3 
Hearing  before  Federal  Communications  Commis¬ 
sion  9/7/34  Smith  &  llulse,  Official  Reporters. 

WKZO  3 

Public  Service  Features  on  WKZO 

I.  City  Health  Department  (Weekly  Health  Talks). 

II.  Central  High  School  (Weekly  Talks  During  the 
School  Year  to  Parents  bv  Faculty  Members). 

III.  Western  State  Teachers’  College  (Educational  Pro¬ 
grams  of  Planned  Objective,  Covering  All  Phases  of  Social, 
Political  and  General  Educational  Subjects.  Three  Times 
Weekly  During  School  Year). 

TV.  Kalamazoo  College  (Interdenominational  Religious 
Educational  Talks.  Occasionally  Only). 

V.  WKZO  News  Service  (Local  and  World  Wide  News 
Service,  Gathered  by  Transradio,  Network  and  WKZO 
Reporters.  A  Daily  Year-Around  Service). 

VI.  Ministerial  Alliance  Devotionals  (A  Dailv  Devo- 

tional  Period  Conducted  bv  All  Churches  in  the  Citv  of 

»  * 

Kalamazoo). 

VII.  WKZO  Civic  Forum  (Discussion  of  Public  Ques¬ 
tions  bv  Prominent  Civic  Leaders  in  the  Citv  of  Kalama- 

*  * 

zoo.  Once  per  Month). 

VIII.  United  States  Department  of  Agriculture  (Talks 
Furnished  by  United  States  Department  of  Agriculture  and 
Michigan  State  College.  A  Dailv  Feature.) 

IX.  WKZO  Sports  Service  (Daily  World  Wide  and  Local 
Sports  News.) 

1.  All  Home  Football  Games  of  the  University  of  Michi¬ 
gan  Are  Broadcast. 

2.  Western  State,  Kalamazoo  College,  Central  High 
School  and  St.  Augustine  Academy  Football  Games  Are 
Broadcast  When  Universitv  of  Michigan  Plavs  A  wav  from 
Ann  Arbor. 

3.  All  Home  Games  of  the  Detroit  Tigers  Are  Broad¬ 
cast.  When  Detroit  Plays  in  Boston,  Washington,  Cleve¬ 
land,  Chicago  and  St.  Louis  Play  by  Play  Descriptions  Are 
Carried  Through  Western  Union  Ticker  Service. 

X.  Kazoo-Po  Safety  Club  (A  Children’s  Club  Organized 
Jointly  by  WKZO  and  the  Kalamazoo  Police  Department, 
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Consisting  of  Several  Thousand  Children,  for  Instruction  in 
Safety.  Broadcast  Weekly  During  Winter  Season.) 

XI.  Time  Signals  (Hourly) 

XII.  Weather  Reports  (Daily) 

XIII.  Market  Reports  (Daily) 

XIV.  Police  Department  (Missing  Persons  and  State 
Police  Reports  Occasionally) 

207  XV.  Community  Chest  (Weekly) 

1.  American  Red  Cross 

2.  Boy  Scouts 

3.  Child  Welfare  League 

4.  Civic  Improvement  League 

5.  Civic  League  Home 

6.  Douglas  Community  Association 

7.  Girl  Scouts 

8.  Council  of  Social  Agencies  of  Kalamazoo  County 

9.  Kalamazoo  Cribside  Association 

10.  Kalamazoo  Home  for  the  Aged 

11.  Kalamazoo  Tuberculosis  Association 

12.  Merrill  Home 

13.  Michigan  Children’s  Aid  Society 

14.  St.  Agnes  Foundling  Home 

15.  Salvation  Army 

10.  What-So-Ever  Free  Bed  Association 

17.  World  War  Service  Men’s  Relief  Bureau 

18.  Y.  M.  C.  A. 

19.  Y.  W.  C.  A. 

The  Community  Chest  is  the  parent  agency  which  col¬ 
lects  annually  tin*  funds  for  all  the  agencies  listed  as  sub¬ 
headings  under  Community  Chest  listed  above.  These  com¬ 
bined  organizations  raise  annually  81 25,000. ()()  to  carrv  on 
their  work.  This  campaign  is  largely  conducted  over 
WKZ()  through  the  weekly  broadcasts  in  behalf  of  these 
organizations. 

XVI.  “Made  in  Kalamazoo"  Hour  (Weekly  Talks  bv 
Leaders  in  Kalamazoo  Industry). 

XVII.  Kiwanis  Club  (Weekly  Programs  in  Behalf  of 
the  Pretty  Lake  Vacation  Camp,  a  camp  for  under¬ 
privileged  children.) 

XVIII.  Service  to  State  of  Michigan 
1.  Sales  Tax  Department 
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2.  State  Highway 

3.  State  Police  Reports. 

208  Endorsed:  Docket  No.  2412  WKZO  Exhibit  4 
Hearing1  before  Federal  Communications  Commis¬ 
sion  9/7/34  Smith  &  Hulse,  Official  Reporters 

WKZO  4 

Radio  Station  WKZO — Kalamazoo ,  Michigan 
Local  Features 

1.  Airway  Real  Estate  Exchange  (Daily) 

2.  Piano  Request  Program  (Daily) 

3.  State  Theatre  Organ  Program  (Three  Times  Weekly) 

4.  Cull  Lake  Dance  Revue  (Five  Times  Weekly) 

5.  WKZO  News  Service  (Daily) 

G.  Morning  Devotional  (Daily) 

7.  Liberty  Market  “Specials”  (Daily) 

8.  Morning  Varieties  (Daily) 

9.  Merchants  and  Manufacturers  Hours  (Daily) 

10.  Montgomery  Ward  Hour  (Daily) 

11.  Musical  Jig-Saw  Puzzle  (Daily) 

12.  Buyers  and  Sellers  Hours  (Daily) 

13.  Burdick  Hotel  Dance  Revue  (Three  Times  Weekly) 

14.  The  Fireside  Hour  (Twice  Weekly) 

15.  Ray  lvooi — Tenor  (Once  W'eekly) 

1G.  Early  Elementary  Club  (Once  W'eekly) 

17.  Advertising  Federation  of  America  (Twice  W'eekly) 

18.  WKZO  Forum  (Once  Per  Month) 

19.  Western  State  Teachers’  College  (Three  Times 
Weekly) 

20.  Tuberculosis  Association  (Once  Per  Week) 

21.  American  Legion  Hour  (Once  Per  Week) 

22.  Portage  Street  Mission  (Once  Per  Week) 

23.  Calvary  Church  (Once  Per  W'eek) 

24.  First  Presbyterian  Church  (Once  Per  Week) 

25.  Dendron  Quarter  Hour  (Once  Per  Week) 

2G.  1  lenderson-1  loekst ra  Hour  (Once  Per  Week) 
208a  27.  WKZO  Players  (Once  Per  Week) 

28.  Washington  News  Flashes  (Once  Per  Week) 

29.  Kalamazoo  College  (Once  Every  Two  Weeks) 

30.  Otsego  Players  (Once  Per  Month) 
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31.  American  Music  Camp  Program  (Once  Per  Month) 

3 2.  Honolulu  Melodiers  (Twice  Weekly) 

33.  Dr.  John  L.  La  van — Director  of  Public  Health  and 
Welfare  (Once  Per  Week) 

34.  Kazoo-Po  Safety  Club  (Once  Per  Week) 

35.  Central  High  School  Educational  Talks  (Once  Per 
Week) 

36.  Church  Organ  Hour  (Once  Per  Month) 
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WKZO  5 

Radio  Station  WKZO — Kalamazoo,  Michigan 
Michigan  Radio  Network  Features 

1.  Anne  Campbell  (A  program  for  women — featuring 
poems) — six  times  weekly 

2.  Dole  Brothers  (Harmony  Duo) — six  times  weekly 

3.  Mountain  Pete  and  His  Mountaineers — eight  times 
weekly 

4.  Earl  Harger  and  His  Orchestra  (Grand  Rapids  feed) 
— eight  times  weekly 

5.  Frolme  Sisters  (Harmony  Trio) — six  times  weekly 

6.  Marguerite  Werner  at  the  Organ — ten  times  weekly 

7.  Marjory  Kevins — Organ  Melodies — two  times  weekly 

8.  Spartan  Singers  (Male  Quartette) — six  time  weekly 

9.  Cowshed  Orchestra — six  times  weekly 

10.  Rex  Battle’s  Concert  Orchestra  (Canadian  Broad¬ 
casting  System)  eight  times 

11.  Three  Little  Maids  (String  Trio) — eight  times  weekly 

12.  Russell  Wood  (Pianist) — six  times  weekly 

13.  Three  Texans  (Popular  Harmony  Trio) — four  times 
weekly 

14.  Thelma  and  Mitchell  Cowen  (Vocal  Harmony) — three 
times  weekly 

15.  Frank  Padilla  and  Orchestra — six  times  weekly 

•> 

16.  Kiddies  Karnival  (Children’s  Songs  and  Stunts) — 
six  times  weekly 

17.  Joy  Train  (Request  dance  melodies) — six  times 
weekly 


VS.  FEDERAL  COMMUNICATIONS  COMM. ;  WKZO,  INC.  151 


18.  Cecil  and  Sally  (Comic  sketch) — six  times  weekly 

19.  The  Day  In  Review  (World  Wide  News  Service) — six 
times  weekly 

20.  The  Fireside  Ensemble  (String  Music) — six  times 
weekly 

21.  Del  Delb  ridge  and  His  Orchestra  (Dance  Music) — 
six  times  weekly 

22.  The  Gondoliers  (Venetian  Music) — six  times  weekly 

23.  Russell  Neff  and  Ruth  Ward  (Melody  and  Song) — 
six  times  weekly 

24.  Nettie  Watson  (Contralto) — two  times  weekly 

25.  The  Hungarian  Gypsies  (Music  of  the  Balkan  States) 
— four  times  weekly 

26.  Jack  Silver  and  His  Orchestra  (Dance  Music) — six 
times  weekly 

27.  Jeanette  Brunck  (Contralto) — two  times  weekly 

28.  Sunny  Singers  (Girls  Popular  Trio) — six  times 
weekly 

210  29.  Melody  Maid  (Pianist) — six  times  weekly 

30.  The  Step  Brothers  (Vocal  and  Instrumental 
Harmony) — six  times  weekly 

31.  Verne  Willard  (Pianist) — six  times  weekly 

32.  Michigan  Frolic  (Variety  Program) — Two  times 
weekly 

33.  Master’s  Music  Room  (Concert  and  Classic  Composi¬ 
tions) — Three  Times  weekly 

34.  Short,  Short  Story  (Drama) — Three  times  weekly 

35.  Italian  Hour  (Vocal  and  Instrumental  race  music) 
— once  a  week 

36.  Anson  Weeks  Orchestra  (Dance  Music) — Three 
Times  weekly 

37.  Leonard  Wookev  (Tenor) — (Canadian  Broadcasting 
System) — Three  Times  weekly 

38.  American  Music  Camp  Program — (Instrumental  and 
Vocal  Soloists) — once  a  week 

39.  Von  Brothers  (Harmony  Trio) — five  times  weekly 

40.  Ted  DeTurk  (Popular  Tenor) — Three  times  weekly 

41.  Carl  Rupp’s  Captivators  (Dance  Music) — six  times 
weekly 

42.  Masters  of  Music  (Canadian  Broadcasting  System) — 
two  times  weekly 
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43.  Musicale — Quebec — (Canadian  Broadcasting  System) 
— Three  times  weekly 

44.  Charles  Domberger’s  Orchestra  (Dance  .Music) — 
six  times  weekly 

45.  Micromaniacs  (novelty  duo  with  gags  and  stunts) — 
six  times  weekly 

46.  Georgia  Song  Bird  (Soloist  and  Pianist) — three  times 
weekly 

47.  Variety  Review  (Orchestra  and  Vocal) — Three  Times 
weekly 

48.  Carefree  Harmony  (Dinner  Music)— six  times  weekly 

49.  Chateau  Laurier  (Dinner  Music) — four  times  weekly 

50.  Beautiful  Lady  (Toronto)— (Canadian  Broadcasting 
System) — once  a  week 

51.  Leonard  Sect's  Orchestra  (Dance  Music) — seven 
times  weekly 

52.  Edouard  Werner's  Concert  Orchestra  (Special  arr.) 
— three  times  weekly 

53.  Edgar  Herring  (Montreal) — three  times  weekly 

54.  Club  Car  Special  (Variety) — two  times  weekly 

55.  Thursday  Frolic  (Variety) — once  a  week 

56.  Oberon  Group  (Concert  Music)  two  times  weekly 

57.  Calvary  Church  (Grand  Rapids  Service)  — 
211  Once  a  week 

58.  Rev.  F.  A.  Hertwig  (Devotional  Addresses)  — 
once  a  week 

59.  King  Bard  (Poet  and  Philosopher) — six  times  a  week 

60.  Cyril  Wczemael  (Baritone) — live  times  weekly 

61.  The  Cadets  (Male  Quartette) — five  times  weekly 

62.  Whispering  Will  Collins  (Popular  Tenor) — five  times 
weeklv 

63.  Dixieland  .Jazz  (Novelty  popular  melodies) — three 
times  weekly 

64.  Imperial  String  Trio  (Dinner  Music) — six  times 
weekly 

65.  Town  Talk  (Discussion  of  World  Events) — once  each 
week 

66.  Bill  Hines  Orchestra  (Dance  Music) — six  time  a 
week 

67.  Allen  Daley  (Popular  Tenor) — Five  times  weekly 

68.  Waikiki  Hawaiians  (Stele  Guitar  Music) — three  times 
weekly 
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69.  Eddie  Laughton’s  Orchestra  (Dance  Music) — Six 
times  weekly 

70.  Eddie  Shell’s  orchestra  (Dance  Music) — six  times 
weekly 

71.  Buddy  Field’s  Aristocrats  (Dance  Music) — six  times 
weekly 

72/  Moonlight  and  Boses  (Organ  and  Vocal) — three  times 
weekly 

73.  Louisville  Ladies  (Variety  Musicale) — two  times 
wecklv 

74.  Lone  Ranger  (Western  Drama) — three  times  weekly 

75.  Sophisticated  Melodies  (Dance  arr.) — six  times 
weekly 

76.  Gene  Regis’  Music  (Dance  Music) — three  times 
weekly 

77.  Manhunters  (Detective  Drama) — three  times  weeklv 

78.  Rudolf  Ginsberg's  Orchestra  (Dance  Music) — three 
times  weekly 

79.  Ray  Meurer’s  Orchestra  (Dance  Arr.) — Four  times 
weekly 

SO.  Dorothv  Cullimore  (Contralto) — two  times  weeklv 

81.  Harry  Rcisre’s  Orchestra  (Dance  Music) — three 
times  weekly 

82.  Marsh  Dykman  (Popular  Tenor) — six  times  weekly 
S3.  Rhythm  Club  (Novelty  Popular) — six  times  weekly 
84.  The  Three  Treys  (Novelty  Popular) — six  times 

weekly 

212  Endorsed:  Docket  No.  2412  WI\ZO  Exhibit  6 
Hearing  before  Federal  Communications  Commis¬ 
sion  9  7  '34  Smith  &  Hulse,  Official  Reporters 

WKZO  6 

Kalamazoo  and  T Vesfent  Michigan  Talent 
Special  a  nr]  Seasonal  Programs 

A.  CONCERT  AND  SYMPHONY  GROUPS 

1.  Kalamazoo  Symphony  Orchestra  (Five  Concerts  per 
Season). 

2.  Kalamazoo  Junior  Symphony  Orchestra  (Two  (’on- 
certs  per  Season). 

3.  Kalamazoo  College  Violin  Octette  (Two  Concerts  per 
Season). 
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4.  Western  State  Teachers’  College  Orchestra  (Eight 
Concerts  per  Season). 

B.  SMALL  INSTRUMENTAL  GROUPS  ! 

1.  Central  High  School  String  Trio  (Three  Programs  1 
per  Season). 

2.  Little  German  Band  (Twelve  Programs  per  Season). 

3.  Western  State  Teachers’  College  Clarinet  Quartette 
(Five  Concerts  per  Season). 

4.  Symphony  Orchestra  and  Civic  Theatre  Ensemble 
(Two  Concerts  per  Season). 


C.  VOCAL  ENSEMBLES 

1.  Kalamazoo  Male  Chorus  (Two  Concerts  per  Season). 

2.  First  Congregational  Church  Mixed  Choir  (Two  Con¬ 
certs  per  Season). 

3.  First  Methodist  Church  Mixed  Choir  (One  Concert 
per  Season). 

4.  First  Presbyterian  Church  Mixed  Choir  (One  Con¬ 
cert  per  Week). 

5.  Millwood  Christian  Reformed  Church  Mixed  Quartette 

(One  Concert  per  Season).  \ 

6.  Western  State  Teachers’  College  Girls  Trio  (Five 
Programs  per  Season). 

7.  Western  State  Teachers’  College  Men’s  Glee  Club 
(Eight  Concerts  per  Season). 

8.  Western  State  Teachers’  College  Girls’  Glee  Club 
.  (Eight  Concerts  per  Season). 

9.  Western  State  Teachers’  College  Mixed  Choir  (Eight 
Concerts  per  Season). 

10.  Kalamazoo  College  Men’s  Glee  Club  (Two  Concerts 
per  Season). 

11.  The  Hoekstra  Singers  (Weekly  Concerts). 

12.  The  Farrell  Sisters — Popular  Trio  (Three  Programs 
per  Season). 

213  D.  INSTRUMENTAL  SOLOISTS 

1.  Vincent  Fenelli — Harpist  (One  Concert  per  Season). 

2.  Alexander  Schuster — Violoncellist  (One  Concert  per 
Season). 

3.  H.  Glenn  Henderson — Organist  and  Pianist  (Six  Con¬ 
certs  per  Season). 
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4.  Frieda  Wall — Pianist  and  Organist  (Staff  Member). 

5.  Richard  Niesink — Pianist  (Twenty-five  Programs  per 
Year). 

6.  David  Pratt — Violoncellist  (One  Program  Per  Year). 

7.  Esther  Rasmussen — Violinist  (One  Program  per 
Year). 

8.  Clarence  Leverenz — Organist  and  Pianist  (Weekly 
Programs). 

E.  VOCAL  SOLOISTS  (All  Used  On  Two  to  Ten  Pro¬ 

grams  Per  Year). 

1.  Jurien  Hoekstra — Baritone 

2.  Lyle  Thomas — Baritone 

3.  James  Nelson — Tenor 

4.  Robert  Milrov — Tenor 

* 

5.  Mrs.  John  Van  Dongen — Soprano 

6.  Mrs.  Jurien  Hoekstra — Contralto 

7.  Mrs.  Idale  Mead — Soprano 

8.  Dorothy  Mannering — Contralto 
.9.  E.  M.  Barnes — Tenor 

10.  George  Dibble — Tenor 

11.  Rice  Sisters — Popular  Duo 

12.  Chuck  Snyder — Popular  Tenor 

13.  Charlotte  Little  Richardson — Soprano 

14.  Mrs.  Harris  Mevcr — Soprano 

F.  VOCAL  SOLOISTS  (Staff  Members) 

1.  Robert  Fidlar — Baritone 

2.  Rudy  Cass — Tenor 

3.  Rav  Kooi — Tenor 

4.  Kathleen  Sullivan — Popular  Singer 

214  G.  DANCE  ORCHESTRAS  (Remote  Control  Pick¬ 
ups  from  Roxy,  Kalavue  and  Lido  Night  Clubs 
for  Occasional  Use  Only  Since  Night  Time  Has 
Not  Been  Available). 

1.  Clint  Castor — 12  men 

2.  Jack  Benton — 10  men 

3.  Ted  Fugemen — 8  men 

4.  Charlie  Fischer — 10  men 

5.  Max  Shand — 8  men 
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6.  Remote  Control  to  Gull  Lake  Hotel  During  Summer 
Months  Brings  Us  Larger  Dance  Bands  from  All  Metro¬ 
politan  Centers.  (Broadcast  Five  Times  Weekly). 

H.  OLD-TIME  AND  HILL-BILLY  ORGANIZATIONS 

(Used  for  Commercial  Programs  Only). 

1.  The  Monkey  Club 

2.  The  Nit-Wits 

3.  The  Alamo  Sod  Busters 

4.  The  Otsego  Night  Crawlers 

5.  Frank  Hyde  and  His  Morning  Glories 
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WKZO  7 

WKZO  Staff 

(*  Denotes  full  time) 

JOHN  E.  FETZER 

President  and  General  Manager 

Program  Department  Announcers 

•Rhea  Y.  Fetzer,  Director  ^Robert  Fidlar 

•Frieda  Wall,  Pianist  *Edward  Denkema 

Clarence  Leverenz,  Organist  #Ronald  Gamble 

Robert  Fidlar,  Baritone  (announcer) 

Ray  Kooi,  Tenor 
WKZO  Players 
Gull  Lake  Dance  Band 

Engineering  Department  Commercial  Department 

•Edwin  Rector,  Plant  Manager  *Carl  Sackett,  Merchan¬ 
dise  Director 

•Eugene  Stephens,  Technician  I.  D.  Wilson,  Salesman 
James  MacGregor,  Technician  *W.  F.  Cook,  Salesman 
Lawrence  McClish,  Construc¬ 
tion  Engineer 

•Arthur  Harris,  Construction 
and  Grounds 
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National  Representation 

Free  and  Sleininger,  an  organization  having  representa¬ 
tion  in  all  leading  centers  of  the  country  and  in  addition 
to  representing  WKZO,  represents  WGR-WKBW,  Buffalo; 
WHK,  Cleveland;  WAIU,  Columbus;  WOC-WHO,  Des 
Moines,  CKLW,  Windsor,  WDAY,  Fargo ;  WHB,  Kansas 
City,  KFAB,  Lincoln-Omaha ;  WAVE,  Louisville;  KOIL, 
Omaha-Council  Bluffs;  WMBD,  Peoria;  and  WCAE,  Pitts¬ 
burgh. 

Continuity  Department  Accounting  Department 

Edward  Denkema  (announcer)  *M.  Allyn  Reed 
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WKZO,  Incorporated,  Kalamazoo,  Michigan. 
Balance  Sheet  as  at  June  30, 1934. 

Assets 


Cash  on  Hand  and  in  Bank .  $6,564.15 

Accounts  Receivable  .  7,022.82 

Transmitting  Supplies  . 857.60 

Real  Estate  &  Building  (Cost  less  Depreciation) .  9,016.36 

Transmission  Equipment  (Cost  less  Depreciation) .  12,531.88 

Studio  Fixtures  &  Equipment  (Cost  less  Depreciation) .  5,490.71 

Prepaid  Insurance  .  36.17 


TOTAL . $41,519.69 


Liabilities 


Accounts  and  Notes  Payable 

Contracts  Payable . 

Prepaid  Accounts  Receivable 
Loans  due  J.  E.  Fetzcr  .... 

Accrued  License  Fees . 

Capital  Stock . 

Surplus  . 


$3,443.79 

429.75 

1,077.06 

7,137.52 

1,446.12 

20,000.00 

7,985.45 


TOTAL 


$41,519.69 


216a  Stipulation 

(To  follow  Page  216) 

It  is  stipulated  by  counsel  for  all  parties  that  pages  217- 
220,  inclusive,  need  not  be  printed  for  the  reason  that  such 
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pages  contain  charts  which  are  duplicates  of  charts  tiled 
with  the  application  of  WKZO,  Inc.,  and  are  printed  here¬ 
inbefore. 

(Here  follow  photostats  marked  pages  221  to  229  inclu¬ 
sive.) 
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WKZO  20 

WKZO 


Field  Strength  vs  Population 


Counties 

10  MV 

2  MV 

.5  MV 

Upper  Pattern 

Urban 

Rural 

Urban 

Rural 

Urban 

Rural 

Kalamazoo 

1,138 

2,024 

304 

1,138 

Allegan 

5,524 

1,644 

5,338 

7,312 

Barry 

347 

2,311 

Van  Buren 

152 

Lower  Pattern 

Kalamazoo 

54,786 

854 

4,332 

2,568 

10,815 

St.  Joseph 

1,172 

Totals 

Urban  and  Rural 

54,786 

1,992 

5,524 

8,347 

8,210 

22,900 

Cumulative  U  and  R  54,786 

1,992 

60,310 

10,339 

68,520 

33,239 

Totals 

56, 

778 

13,871 

31,110 

Cumulative  total 

56,778 

70,649 

101,759 

224 


1 


%/t/kT  a,  /fj* 

£.3T  -  PM 

LAT.-  4  l*  18*  2,4  *  N. 


I* 

Cl 


T/ME  -  £ST.-1* 


*  « 


171 


167 


228 


1  72 
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Statement  of  Cost  of  Equipment  and  Operation  of  Radio 
Station  W.O.W.  from,  April  1,  1923  to  December  31, 
1933  owned  by  the  Sovereign  Camp  of  the  Woodmen  of 
the  World,  Omaha,  Nebraska. 


Equipment 

Maintenance 

Income 

Deficit 

1923—  9 

months 

$24,423.38 

$29,218.45 

$45.07 

Deficit  $29,173.38 

1924—12 

months 

1,405.97 

36,835.85 

3,449.09 

4  t 

33,386.76 

1925—12 

months 

474.50 

40,430.45 

7,421.44 

t  4 

33,009.01 

1926—12 

months 

19,134.83 

42.112.87 

18,351.24 

4  6 

23,761.63 

1927—12 

months 

9,459.98 

53,778.14 

27,257.16 

4  4 

26,520.98 

1928—12 

months 

6,305.65 

54,170.41 

28,415.40 

4  4 

25,755.01 

1929—12 

months 

1,326.66 

79,917.60 

65,959.70 

4  4 

13,957:90 

1930—12 

months 

1,677.67 

74,892.83 

82,737.79 

Gain 

7,844:96 

1931—12 

months 

1,856.24 

73,758.03 

94,199.55 

4  4 

20,441.50 

1932—12 

months 

810.00 

65,816.71 

76,029.51 

4  4 

10,212.80 

1933—12 

months 

10,250.00 

67,651.10 

72,149.86 

4  4 

4,498.76 

Totals 

$77,124.88 

$618,582.46 

$476,015.81 

Deficit  $142,566.65 
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Washington,  D.  C. 
Examiner’s  Report  No.  1-8. 
Docket  No.  2412. 


In  re  application  of  WKZO,  Incorporated, 
Kalamazoo,  Michigan. 

For  Construction  Permit 


Assignment 

Frequency 

Power 


Present 
590  kc 
1  KW 


Hours 


Daytime 


Requested 
Same 
250  watts, 

1  KW-LS 
Unlimited 


~7  ? 

/  o 
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Report  of  George  H.  Hill,  Examiner 

The  above  entitled  matter  was  heard  September  7,  1934. 

Appearances : 

Horace  Lohnes  and  E.  D.  Johnston  on  behalf  of  ap¬ 
plicant. 

Paul  M.  Segal  on  behalf  of  Station  WOW. 

Spencer  Gordon  on  behalf  of  Station  WEEI. 

Tvler  Berrv  on  behalf  of  the  Commission. 

V  » 

Preliminary  Statement 

The  applicant,  WKZO,  Incorporated,  licensee  of  Radio 
Station  WKZO  at  Kalamazoo,  Michigan,  made  application 
for  construction  permit  to  move  tile  transmitter  of  Station 
WKZO  locally,  install  directional  antenna  for  use  at  night, 
and  increase  the  operating  hours  from  daytime  only  with  1 
kilowatt  power,  to  unlimited  time  with  power  of  250  watts 
nights  and  1  kilowatt  day.  This  application  was  granted  by 
the  Federal  Radio  Commission  without  a  hearing  on  May 
15,  1934.  On  May  18,  1934,  the  Federal  Radio  Commission 
reconsidered  its  action  and  designated  the  application  for 
hearing. 

The  licensees  of  Radio  Station  WOW,  Omaha,  Ne- 
246  braska,  and  WEEI,  Boston,  Massachusetts,  entered 
appearances  and  appeared  at  the  hearing  as  respon¬ 
dents. 

The  Facts 

The  applicant  is  a  corporation  of  which  John  E.  Fetzer  is 
President  and  General  Manager.  Mr.  Fetzer  has  held  these 
positions  in  the  corporation  since  the  station  first  went  on 
the  air  in  Kalamazoo  in  September,  1931.  He  is  an  engineer 
by  education  and  training,  and  has  built  several  radio  sta¬ 
tions,  held  various  grades  of  operator’s  licenses,  and  has 
had  active  management  of  all  departments  of  a  radio  sta¬ 
tion.  He  owns  95%  of  the  stock  of  the  applicant  corpora¬ 
tion. 

Kalamazoo  is  located  in  the  central  portion  of  southwest¬ 
ern  Michigan,  in  an  area  where  the  attenuation  is  extremely 
high.  The  population  within  the  city  limits  is  approxi¬ 
mately  55,000.  The  area  immediately  surrounding  the  cor¬ 
porate  limits  contains  an  additional  population  of  20,000. 
Within  the  present  primary  service  area  of  WKZO  there  is 
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estimated  to  be  a  population  of  about  350,000  persons. 
Kalamazoo  is  an  industrial  center,  and  the  area  surround¬ 
ing  it  is  a  farming  community.  There  are  two  colleges  lo¬ 
cated  within  the  city. 

The  balance  sheet  of  the  applicant,  as  of  June  30,  1934, 
reveals  total  assets  of  $41,519.69,  including  cash  on  hand 
and  in  bank  $6,564.15,  and  accounts  receivable  $7,022.82. 
Liabilities,  excluding  capital  stock,  amounts  to  $21,519.69, 
which  includes  a  surplus  of  $7,985.45.  Of  the  liabilities, 
$7,137.52  is  due  to  J.  E.  Fetzer,  the  President  and  General 
Manager  of  the  corporation  and  majority  stockholder.  The 
station  does  a  gross  business  averaging  $3,500.00  a  month, 
and  earns  a  profit  of  approximately  $1,000.00  a  month. 

The  construction  proposed  by  the  applicant  is  estimated 
to  cost  between  $13,000.00  and  $15,000.00,  which  amount  is 
expected  to  be  provided  from  the  cash  assets  of  the  appli¬ 
cant  and  of  the  principal  stockholder.  If  additional  funds 
are  required,  arrangements  have  been  made  for  a  loan 
from  the  First  National  Bank  and  Trust  Company  of  Kala¬ 
mazoo.  In  addition,  it  is  shown  that  another  stockholder 
is  willing  to  make  a  considerable  investment  in  the  company 
if  called  upon  to  do  so.  However,  the  testimony  in  behalf 
of  the  applicant  is  to  the  effect  that  it  will  not  be  necessary 
to  secure  assistance  from  either  of  these  sources. 

Station  WKZO  is  a  member  of  the  Michigan  network 
and  of  the  Canadian  network.  A  typical  week’s  program 
shows  that  the  station  renders  a  meritorious  program  ser¬ 
vice;  that  the  station  was  on  the  air  8Sy2  hours;  that  19% 
of  the  programs  broadcast  were  local  sustaining,  24%  local 
commercial,  4%  network  commercial  and  53%  network 
sustaining.  Only  4%  of  the  total  time  on  the  air  was  de¬ 
voted  to  records,  and  20%  of  the  broadcast  time  is  devoted 
to  public  service  and  educational  features,  such  as  pro¬ 
grams  from  the  Colleges  on  educational  subjects,  weekly 
health  talks  by  City  Health  officials,  time  signals,  market  re¬ 
ports,  and  programs  sponsored  by  organizations  such  as  the 
Community  Chest  and  Kiwanis  Club.  Station  WKZO  is 
the  only  station  located  in  Kalamazoo  and  the  onlv  station 
giving  good  consistent  reception  therein. 

Field  strength  measurements  introduced  in  evi- 
247  dence  by  the  applicant,  show  that  only  Station  WLW, 
,  Cincinnati,  Ohio,  lays  down  in  the  daytime,  in  the 
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vicinity  of  Kalamazoo,  a  signal  of  the  strength  of  500  micro¬ 
volts  per  meter,  and  that  only  Stations  WBBM  and  WGN 
in  Chicago,  in  addition  to  Station  WLW,  come  into  Kala¬ 
mazoo  with  a  fair  signal  at  night.  The  signal  from  Station 
WEEI  could  not  be  heard  and  that  of  Station  WOW  was  so 
low  that  it  could  not  be  measured. 

Commander  T.  A.  M.  Craven,  a  consulting  radio  engineer, 

designed  and  has  been  retained  to  supervise  the  erection  of 

the  directional  antenna  proposed  to  be  installed  for  the 

protection  of  other  stations  on  the  same  channel,  if  this 

application  is  granted.  He  has  installed  similar  antennae 

for  other  stations  licensed  bv  the  Commission  and  thev  are 

•>  •» 

operating  in  a  satisfactory  manner.  His  opinion  as  an  ex¬ 
pert,  is  that  the  operation  of  WKZO  as  proposed  with  the 
directional  antenna  contemplated,  would  result  in  no  ob¬ 
jectionable  interference  from  WKZO  to  the  good  service 
areas  of  any  station  now  licensed  to  operate  on  the  590 
kilocycle  frequency. 

In  the  opinion  of  Mj*.  Barron,  an  engineer  who  testified 
for  the  Commission,  the  predictions  for  the  operation  of 
the  proposed  antenna  could  be  easily  obtained.  The  direc¬ 
tional  antenna  proposed  by  the  applicant,  would  operate 
during  the  daytime  with  one  kilowatt  and  without  direc¬ 
tivity,  but  during  the  evening  would  operate  with  pro¬ 
nounced  directive  effects.  A  power  diagram  of  the  pro¬ 
posed  antenna  for  evening  use  with  250  watts,  reveals  an 
over-all  efficiency  sufficient  to  deliver  an  average  signal  at 
a  distance  of  one  mile  of  38  millivolts  per  meter.  The  field 
pattern  is  somewhat  sharp,  having  a  form  of  an  elongated 
figure  8,  with  the  direction  of  maximum  propagation  5  de¬ 
grees  west  of  north  and  5  degrees  east  of  south.  From  these 
directions  the  intensity  of  radiation  drops  off  sharply  and 
for  a  range  of  approximately  60  degrees  on  either  side  of 
the  waist  of  the  figure  8  practically  no  signal  is  radiated. 
The  proposed  location  of  the  antenna  is  directly  north  of 
the  city  of  Kalamazoo.  A  number  of  communities,  both  to 
the  east  and  west,  would  receive  no  service  in  the  area 
blocked  out.  However,  calculations  based  upon  the  1930 
Census  figures,  the  computed  absorption  factors  in  the  area 
to  be  served,  and  the  estimated  field  pattern  of  the  proposed 
antenna,  show  that  a  total  population  of  approximately 
57,000  people  reside  within  the  limits  of  the  10  millivolt  con- 
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tour,  70,000  within  the  2  millivolt  contour,  and  102,000  within 
the  .5  millivolt  contour.  This  population  does  not  now  re¬ 
ceive  service  from  Station  WKZO  during  the  nighttime,  as 
this  station  operates  only  during  daylight  hours. 

It  is  shown  that  at  the  present  time  the  antenna  of  WKZO 
is  extremely  inefficient.  It  is  only  55  feet  high,  and  succeeds 
in  delivering  a  signal  of  between  30  and  35  millivolts  per 
meter  at  a  mile,  which  is  one-fourth  the  average  signal  for 
regional  stations  of  the  same  power,  with  the  result  that 
coverage  is  far  less  than  would  be  expected.  It  is  shown 
that  the  proposed  new  antenna,  even  while  operating  in  the 
daytime  without  directive  effects  and  even  with  increased 
height  and  a  much  improved  location,  would  deliver  only  76 
millivolts  at  a  mile  with  one  kilowatt  of  power,  which  is  to 
say,  that  it  would  have  an  efficiency  of  8 >4%.  When  the 
antenna  is  operated  at  night  with  its  directive  effects,  it 
would  have  an  effective  field  of  38  millivolts  per  meter  at 
a  mile,  with  an  approximate  efficiency  of  8j4%,  which  is 
equivalent  to  a  power  of  93  watts  with  average  efficiency. 
However,  it  was  shown  by  the  testimony  that  this  low  ef¬ 
ficiency  was  for  the  protection  of  existing  stations  on 
248  the  frequency  and  that  the  average  efficiency  of 
22^4%  is  difficult  to  obtain  because  of  the  expense  of 
erecting  high  towers.  However,  there  is  testimony  to  the 
effect  that  a  number  of  stations  are  obtaining  such  efficiency 
on  comparable  frequencies  with  towers  of  ordinary  height. 

The  vertical  radiation  pattern  of  the  proposed  directive 
antenna  indicates  that  its  operation  at  night  would  not 
cause  any  substantial  interference  to  existing  stations  now 
operating  on  the  590  kilocycle  frequency.  However,  it  does 
appear  that  substantial  interference  would  be  caused  by 
such  stations  to  WKZO.  The  mileage  •  separation  recom¬ 
mended  by  the  Engineering  Division  of  the  Commission  for 
the  prevention  of  undue  interference  from  one  kilowatt  sta¬ 
tions  to  a  proposed  regional  station  operating  at  night,  is 
1000  miles.  Station  WEEI  operates  with  power  of  one  kilo¬ 
watt,  and  is  750  miles  from  Kalamazoo.  Station  WOW  op¬ 
erates  evening  hours  with  one  kilowatt,  and  is  545  miles 
from  Kalamazoo.  Based  upon  measurements  compiled  in 
the  Engineering  Division  over  a  jjeriod  of  years,  the  Engi¬ 
neering  Division  of  the  Commission  predicts  that  if  WOW 
has  an  average  antenna  it  will  deliver  125  microvolts  per 
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meter  at  Kalamazoo,  and  WEEI  will  deliver  80  microvolts 
per  meter,  resulting  in  a  composite  field  of  149  microvolts 
per  meter.  Broadcasting  stations  are  limited  in  their  cov¬ 
erage  at  night  to  the  point  where  their  signal  is  twenty 
times  or  less  as  great  as  an  interfering  signal  on  the  same 
frequency.  If  Station  WOW  operated  alone  with  average 
propagation  toward  Kalamazoo,  it  would  limit  WKZO  to 
the  2.5  millivolt  per  meter  line.  If,  however,  WOW  has  an 
antenna  of  such  efficiency  as  to  deliver  200  millivolts  per 
meter  at  a  distance  of  a  mile,  it  would  deliver  200  micro¬ 
volts  per  meter  at  WKZO  and  this  would  limit  WKZO  to 
the  4  millivolt  per  meter  contour.  The  additional  presence 
of  WEEI  would  result  in  a  limitation  of  WKZO  at  night  to 
the  4.32  millivolt  per  meter  contour.  There  is  testimony  to 
the  effect  that  the  WOW  antenna  has  the  higher  efficiencv 
referred  to.  However,  it  is  shown  by  the  testimony  that  an 
engineer  employed  by  the  applicant  made  certain  observa¬ 
tions  in  the  Kalamazoo  area  during  the  course  of  four- 
evenings,  in  June  and  July  of  1934,  and  that  during  this 
period  of  time  he  did  not  hear  WEEI  and  that  the  signal 
from  WOW  was  so  low  that  he  was  unable  to  measure  it. 

The  Commission’s  engineer  testified  that  it  is  possible 
that  the  signal  obtained  on  the  four  nights  referred  to  do 
not  give  an  accurate  indication,  although  there  is  a  chance 
that  they  might. 

It  is  proposed  to  move  the  transmitter  of  WKZO  to  a 
point  in  the  celery  bog  land  in  the  river  delta  north  of  Kala¬ 
mazoo,  which  appears  to  be  an  excellent  site  for  the  trans¬ 
mitter.  There  is  testimony  to  the  effect  that  in  this  location 
the  extremely  high  absorption  which  exists  in  the  present 
location  would  be  eliminated  and  the  station  would  obtain 
much  better  coverage  than  at  present. 

The  total  quota  of  radio  facilities  due  the  State  of  Michi¬ 
gan  is  13.89  units,  and  the  total  assigned  is  11.02  units.  The 
total  due  the  Second  Zone  is  80.00  units  and  the  total  as¬ 
signed  is  84.45  units.  The  quota  of  the  State  and  Zone 
would  be  increased  by  .2  of  a  unit  by  the  granting  of  this 
application. 

249  Co7iclusiovs 

1.  The  applicant  is  financially,  technically  and  otherwise 
qualified  to  complete  the  construction  proposed  and  to  op¬ 
erate  its  station  on  a  full  time  basis. 
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2.  The  applicant’s  station  has  rendered  a  meritorious  ser¬ 
vice  in  the  past. 

3.  Adequate  nighttime  radio  service  is  not  now  available 
in  the  area  proposed  to  be  served  by  the  applicant. 

4.  Additional  interference  will  not  be  caused  to  the  good 
service  area  of  any  station  or  stations  now  licensed  by  the 
granting  of  this  application. 

5.  Public  interest,  convenience  and  necessity  would  be 
served  by  the  granting  of  the  application. 

Recommendation 

It  is  accordingly  recommended  that  the  application  of 
WKZO,  Incorporated,  for  construction  permit,  be  granted. 

GEORGE  H.  HILL, 

Examiner. 


Submitted  October  5, 1934. 

Released  . Exceptions  due  . 

251  Before  the  Federal  Communications  Commission 

Washington,  D.  C. 

(Division  No.  1. — Broadcasting) 

Docket  No.  2412 

In  re  Application  of  WKZO,  Incorporated 

Request  for  Oral  Argument,  Exceptions  and  Affidavit. 

1.  Request  for  Oral  Argument. 

Woodmen  of  the  World  Life  Insurance  Association  re¬ 
quests  oral  argument  in  this  case. 

WOODMEN  OF  THE  WORLD  LIFE 
INSURANCE  ASSOCIATION. 

By 

PAUL  M.  SEGAL, 

GEORGE  S.  SMITH, 

Its  Attorneys. 
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the  waist  of  the  figure  8  practically  no  signal  is  radiated 
(WKZO  Exhibit  9).  "When  this  power  diagram  is  trans¬ 
lated  into  terms  of  effective  coverage,  that  appears  to  be 
substantially  limited.  The  proposed  location  of  the  antenna 
is  directly  north  of  the  town  of  Kalamazoo.  Assuming  a 
complete  absence  of  interference  at  night  the  coverage  of 
the  station  would  he  in  two  lobes,  the  10  millivolt  limit  of  the 
northerly  lobe  would  include  no  communities.  The  10  milli¬ 
volt  limit  to  the  south  would  include  only  the  town  of  Kala¬ 
mazoo  itself.  The  2  millivolt  limit  of  the  northerly 
255  lobe  would  include  only  the  towns  of  Plainwcll  (popu¬ 
lation  2270),  Otsego  (population  3245)  and  the  vil- 
ages  of  Siver  Creek  and  Dostcr,  both  unincorporated.  A 
number  of  important  communities,  both  to  the  east  and 
west,  woud  receive  no  service  whatever  and  the  area  thus 
blocked  out  includes  practicajly  all  of  Calhoun  and  Van 
Buren  Counties  and  approximately  one-third  to  one-half  of 
Kalamazoo  County  itself.  "Within  the  area  thus  blocked  out 
are  a  number  of  towns  regarded  bv  the  station  manager  as 
an  important  part  of  the  service  area  of  the  station  (WKZO 
Exhibit  19). 

Within  the  entire  proposed  north  10-millivolt  lobe  of  the 
service  area  of  the  station  oulv  1000  persons  reside  ( (4 i  1  let t, 
Tr.  92). 

Assuming  that  there  would  be  absolutely  no  interference 
with  V  KZ( )  at  night,  coverage  of  the  order  of  10  millivolts 
or  better  would  be  available  to  only  5(5,000  persons.  On 
the  same  assumption,  the  so-called  residential  service  or 
service  of  2  millivolts  or  better  would  lx*  available  to  some 
13,000  additional  persons  and  rural  service  to  about  31,000 
additional  persons  (WKZO  Exhibit  20).  The  rendition  of 
service  is  quite  difficult  because  of  high  attenuation  in  the 
Kalamazoo  area,  that  attenuation  being  higher  than  any  in 
the  country  except  a  few  individual  points  in  Xew  England 
((rillett,  Tr.  so,  Plummer,  Tr.  7s). 

At  the  present  time  the  antenna  of  WKZO  is  extremely 
inefficient.  It  is  only  55  feet  high  and  succeeds  in  delivering 
a  signal  of  between  30  and  35  millivolts  per  meter  at  a  mile, 
which  is  one-fourth  tin*  average  signal  for  regional  stations 
of  the  same  power,  with  a  result  that  coverage  is  far  less 
than  would  be  expected  (Plummer,  Tr.  SO,  Cdllett,  Tr.  89- 
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90).  And  the  proposed  new  antenna,  even  while  op- 

256  orating  in  the  davtime  without  directive  effects  and 
even  with  increased  height  and  a  much  improved  lo¬ 
cation,  would  deliver  only  76  millivolts  at  a  mile  with  1,000 
watts  of  power,  which  is  to  say,  that  it  would  have  an  ef¬ 
ficiency  of  only  8)/  per  cent  (Craven,  Tr.  55).  When  the 
antenna  is  operated  at  night  with  its  directive  effects  it 
will  have  an  effective  field  of  38  millivolts  per  meter  at  a 
mile,  which  is  quite  low  and  approximately  an  efficiency  of 
S/2  per  cent,  which  is  equivalent  to  a  power  of  93  watts 
with  average  efficiency,  instead  of  the  250  watts  which  will 
actually  be  used  (Craven,  Tr.  53-54).  It  was  contended 
that  this  low  efficiency  was  for  the  protection  of  existing 
stations  on  the  frequency,  although  it  was  at  the  same  time 
contended  that  a  higher  efficiency  would  still  not  cause  in¬ 
terference.  It  was  also  contended  that  the  average  efficiency 
of  22y_.  per  cent  is  difficult  to  obtain  because  of  the  expense 
of  erecting  higher  towers  (Craven,  Tr.  51-52),  although 
testimony  indicates  that  a  number  of  stations  are  obtaining 
such  efficiency  on  comparable  frequencies  with  towers  of 
ordinary  height  (Bailey,  Tr.  124). 

The  vertical  radiation  pattern  of  the  proposed  directive 
antenna  indicates  that  its  operation  at  night  would  very 
probably  not  cause  any  interference  immediately  near  ex¬ 
isting  stations  on  the  590  kc.  frequency  (WKZO  Exhibit  10). 

However,  it  appears  that  substantial  interference  would 
be  caused  by  such  stations  to  WKZO.  The  mileage  recom¬ 
mended  by  the  Engineering  Division  of  the  Commission  for 
the  prevention  of  undue  interference  from  1.000  watt  sta¬ 
tions  to  a  proposed  regional  station  operating  at  night  is 
1,000  miles,  WEEI  operates  evening  hours  with 

257  1,000  watts,  and  is  only  750  miles  from  Kalamazoo. 
WOW  operates  evening  hours  with  1,000  watts  and  is 

only  545  miles  from  Kalamazoo  (Barron,  Tr.  110).  Based 
upon  measurements  compiled  in  the  Engineering  Division 
over  a  period  of  years,  the  Engineering  Division  of  the 
Commission  predicts  that  if  WOW  has  an  average  antenna 
it  will  deliver  125  microvolts  per  meter  at  Kalamazoo  and 
WEEI  will  deliver  so  microvolts  per  meter,  resulting  in  a 
composite  field  of  149  microvolts  per  meter  (Barron,  Tr. 
113-114).  Because  of  constantly  varying  conditions  it  is 
preferable  to  consider  data  of  this  character,  in  order  to 
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aret  an  index  for  a  comprehensive  period  (Barron,  Tr.  112), 
Broadcasting  stations  are  limited  in  their  coverage  at  night 
to  the  point  where  their  signal  is  20  times  or  less  as  great 
as  an  interfering  signal  on  the  same  frequency.  Therefore, 
if  WOW  operates  alone  with  average  propagation  toward 
Kalamazoo  it  would  limit  WKZO  to  tlu*  2VL»-millivolts-per- 
metor  line  (Barron,  Tr.  114).  If,  however,  WOW  has  an 
antenna  of  such  efficiency  as  to  deliver  200  millivolts  per 
meter  at  a  distance  of  a  mile  (which  is  somewhat  greater 
than  average  efficiency),  it  would  deliver  200  microvolts  per 
meter  at  WKZO  and  this  would  limit  that  station  to  the  4- 
millivolts-per-meter  contour.  The  additional  presence  of 
WEEI  would  result  in  a  limitation  of  WKZO  at  night  to  the 
4.32-millivolts-per-meter  contour  (Barron,  Tr.  113-115). 
Actual  examination  of  tin*  WOW  antenna  shows  that  it  does 
in  facts  have  the  higher  efficiency  referred  to  (Bailey,  Tr. 
124).  Moreover,  while  at  present  WOW  has  its  antenna 
located  in  the  business  section  of  Omaha,  it  has  a  construc¬ 
tion  permit  for  a  new  location  with  a  much  higher  antenna 
(Bailey,  Tr.  125-126).  While  it  would  be  expected 
258  that  from  this  new  location  the  high  angle  sky  wave 
radiation  will  be  somewhat  less  than  at  present,  it  is 
not  ascertained  whether  or  not  the  low  angle  radiation  in¬ 
volved  in  this  case  would  be  greater  (Bailey,  Tr.  127). 

An  engineer  employed  by  the  applicant  made  certain  ob¬ 
servations  in  the  Kalamazoo  area  during  the  course  of  four 
evenings  in  June  and  July  of  1034.  lie  testified  that  when 
he  watched  590  kc.  on  these  evenings  lie  did  not  hear  WEEI 
and  that  while  he  heard  WOW  he  was  unable  to  measure  it. 


(Plummer,  Tr.  (id.)  Listening  was  at  intervals  of  every  5 
minutes  or  so  during  the  intervals  between  readings  that  the 
engineer  was  making  on  other  frequencies  every  minute. 
Xo  record  was  kept  of  the  attempts  to  measure  WOW  <>r  of 
the  results  received  (Plummer,  Tr.  70-72).  On  some  occa¬ 
sions  the  500  kc.  frequency  was  watched  for  somewhat 
longer  periods,  approximately  10  minutes  or  more  (  Plum¬ 
mer,  Tr.  73-74).  Total  recorded  observations  on  frequen¬ 
cies  other  than  500  kc.  run  for  a  total  of  approximately  0 
to  0'-_-  hours  during  the  entire*  period  ((iillett,  Tr.  105-106). 
Experts  for  the  applicant  testified  that  the  method  of  sam¬ 
pling  used  to  determine  whether  interference  on  500  kc. 
would  result  to  WKZO  was  indicative  of  general  conditions. 
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but  not  proof  (Gillett,  Tr.  97).  The  Commission’s  engineer 
testified  that  it  is  possible  that  the  signal  obtained  on  the 
four  nights  referred  to  do  not  give  an  accurate  indication, 
although  there  is  a  chance  that  they  might.  He  stated  that 
this  would  be  only  a  guess  and  it  would  be  difficult  to  pre¬ 
dict  from  them  what  would  actually  happen  (Barron,  Tr. 
113).  A  full  time  local  assignment,  operating  with  100 
watts  would  have  a  mileage  range  sufficient  to  cover  the  town 
of  Kalamazoo  (Barron,  Tr.  11")). 

259  As  of  the  time  of  the  hearing  the  State  of  Michigan 
had  something  less  than  its  quota  of  broadcasting  fa¬ 
cilities.  However,  the  Second  Zone,  of  which  it  is  a  part, 
had  in  excess  of  its  quota.  The  granting  of  the  application 
would  have  involved  an  increase  in  assigned  quota  of  the 
State  and  Zone  of  .2  of  a  unit. 

(As  of  the  date  of  filing  these  exceptions  it  is  not  yet  pos¬ 
sible  to  obtain  the  revised  and  corrected  quota  figures  under 
a  svstem  recent  I  v  enacted.  According!  v,  leave  is  asked  to 
amend  these  exceptions  in  such  particulars  as  may  be  neces¬ 
sary  upon  the  publication  of  the  new  figures.) 

B.  Statement  of  Exceptions. 


Woodmen  of  the  World  Life  Insurance  Association  ex¬ 
cepts  to  the  conclusions  and  recommendations  contained  in 
Examiner's  Report  Xo.  1-S  to  the  Broadcast  Division  ot  the 
Federal  Communications  Commission,  dated  October  5, 
1934,  and  shows  that  the  conclusions  and  recommendations, 
as  well  as  the  findings  of  fact  are  contrary  to  the  evidence 
and  are  contrary  to  law,  more  particularly  exceptant  ex¬ 
cept  s  : 


1.  To  the  failure  of  the  Examiner  to  conclude  that  while 
it  is  apparent  from  the  record  that  the  granting  of  the  pres¬ 
ent  application  would  increase  the  revenue  of  the  corpora¬ 
tion  licensed  to  operate  WKZ< ).  there  has  been  no  testimony 
of  any  public  need  or  demand  for  evening  service  from  it, 
nor  has  there  been  any  testimony  as  to  what  plans,  if  any, 
will  be  accomplished  in  t  he  public  interest  by  the  use  of  addi¬ 
tional  time  requested. 

2.  To  the  failure  of  the  Examiner  to  conclude  that  listen¬ 

ers  in  the  residential,  suburban  and  rural  areas  in- 
2(50  volved  receive  evening  service  from  high  power  clear 
channel  stations  located  in  Cincinnati  and  Chicago. 
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3.  To  the  failure  of  the  Examiner  to  conclude  that  the 
proposed  antenna  is  extremely  inefficient  and  does  not  rep¬ 
resent  the  best  use  that  can  be  made  either  dav  or  night  of 
the  facility  requested. 

4.  To  the  failure  of  the  Examiner  to  conclude  that  while 
the  service  proposed  to  be  rendered  by  WKZO  at  night,  if 
this  application  is  granted,  will  probably  be  available  with¬ 
in  the  town  of  Kalamazoo,  it  is  probable  that  because  of  at¬ 
tenuation,  inefficiencv  and  interference  no  service  will  be 
rendered  outside  that  area.  Particularly  service  will  not  be 

rendered  in  the  communities  naturallv  tributarv  to  Kala- 

*  * 

mazoo.  Moreover,  the  location  of  the  proposed  directive  an¬ 
tenna  and  the  shape  of  the  coverage  pattern  are  such  that 
at  least  half  of  the  high  quality  coverage  would  be  wasted 
in  a  practically  uninhabited  area. 

5.  To  the  failure  of  the  Examiner  to  conclude  that  even  if 
interference  at  night  should  turn  out  to  be  substantially 
lower  than  is  predictable  upon  the  basis  of  the  data  availa¬ 
ble  in  the  Commission,  only  13,000  inhabitants  outside  the 
town  of  Kalamazoo  will  have  the  service  of  WKZO  availa¬ 
ble  to  them. 

6.  To  the  failure  of  the  Examiner  to  conclude  that  the 
granting  of  this  application  would  be  inconsistent  with  pro¬ 
visions  of  Paragraph  6  b.  of  the  Rules  and  Regulations  of 
the  Commission. 

7.  To  the  failure  of  the  Examiner  to  conclude  that  the 
granting  of  this  application  would  not  serve  public  interest, 

convenience  or  necessity. 

261  S.  To  the  failure  of  the  Examiner  to  recommend 
that  the  application  of  WKZO,  Inc.,  for  authority  to 
operate  evening  hours  be  denied. 

9.  To  the  conclusion  of  the  Examiner  that 

“the  applicant  is  financially,  technically  and  otherwise  qual¬ 
ified  to  complete  the  construction  proposed  and  to  operate 
its  station  on  a  full  time  basis.” 

10.  To  the  conclusion  of  the  Examiner  that 

“the  applicant’s  station  has  rendered  a  meritorious  service 
in  the  past.” 

11.  To  the  conclusion  of  the  Examiner  that 
“adequate  nighttime  radio  service  is  not  now  available  in 
the  area  proposed  to  be  served  by  the  applicant.” 

12.  To  the  conclusion  of  the  Examiner  that 
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“additional  interference  will  not  be  caused  to  the  good  ser¬ 
vice  area  of  any  station  or  stations  now  licensed  by  the 
granting  of  this  application.” 

13.  To  the  conclusion  of  the  Examiner  that 

“public  interest,  convenience  and  necessity  would  be  served 
by  the  granting  of  the  application.” 

14.  To  the  recommendation  of  the  Examiner  that  the  ap¬ 
plication  of  WKZO,  Inc.,  for  construction  permit  be 
granted. 

15.  To  the  finding  of  the  Examiner,  at  page  2  of  the  mim¬ 
eographed  edition  of  his  report  that  John  E.  Fetzer,  Pres¬ 
ident  and  General  Manager  of  the  applicant  is  “an  engineer 

by  education  and  training”. 

262  16.  To  the  finding  of  the  Examiner,  at  page  2  of 
the  mimeographed  edition  of  his  report  that  it  had 

been  shown  that  “another  stockholder  is  willing  to  make  a 
considerable  investment  in  the  company  if  called  upon  to 
do  so.” 

17.  To  the  finding  of  the  Examiner,  at  page  2  of  the  mim¬ 
eographed  edition  of  his  report,  that  20  per  cent  of  the 
broadcasting  time  of  WKZO  is  devoted  to  public  service 
and  educational  features. 

18.  To  the  finding  of  the  Examiner,  at  page  2  of  the  mim¬ 
eographed  edition  of  his  report  that  Station  WKZO  is  the 
only  station  giving  good  consistent  reception  in  Kalamazoo. 

19.  To  the  finding  of  the  Examiner,  at  page  3  of  the  mim¬ 
eographed  edition  of  his  report,  that  at  Kalamazoo  “the  sig¬ 
nal  from  station  WEEI  could  not  be  heard,  and  that  of  sta¬ 
tion  WOW  was  so  low  that  it  could  not  be  measured.” 

20.  To  the  finding  of  the  Examiner,  at  pages  3  and  4  of 
the  mimeographed  edition  of  his  report,  “however,  it  was 
shown  by  the  testimony  that  this  low  efficiency  (the  pro¬ 
posed  low  efficiency  of  WKZO’s  antenna)  was  for  the  pro¬ 
tection  of  existing  stations  on  the  frequency,  and  that  the 
average  efficiency  of  22 *4  per  cent  is  difficult  to  obtain  be¬ 
cause  of  the  expense  of  erecting  high  towers.” 

21.  To  the  finding  of  the  Examiner  at  page  4  of  the  mim¬ 
eographed  edition  of  his  report: 

However,  it  is  shown  by  the  testimony  that  an  engineer 
employed  by  the  applicant  made  certain  observations  in  the 
Kalamazoo  area  during  the  course  of  four  evenings, 

263  in  June  and  July  of  1934,  and  that  during  this  period 


184  WOODMEN  OF  THE  WORLD  LIFE  INSURANCE  ASSOCIATION 


of  time  he  did  not  hear  WEEI  and  that  the  signal  from 
WOW  was  so  low  he  was  unable  to  measure  it.” 

22.  To  the  failure  of  the  Examiner  to  find  as  a  matter  of 
fact  that  the  purported  measurements  made  in  the  Kala¬ 
mazoo  area  by  engineers  employed  by  WKZO  and  alleged 
to  reveal  an  absence  of  signal  in  that  area  from  WOW  and 
WEEI  are  not  effective,  typical,  useful  or  indicative  mea¬ 
surements  in  any  degree  whatsoever,  but  are  in  fact  only 
very  occasional  measurements  made  on  a  verv  few  evenings 

at  a  season  of  the  vear  not  conducive  to  accurate  measure- 

* 

ment  and  afford  no  indication  whatsoever  as  to  the  signal  to 
be  expected  in  the  Kalamazoo  area  from  the  stations  re¬ 
ferred  to. 

WOODMEN  OF  THE  WORLD  LIFE 

INSURANCE  ASSOCIATION, 

By  PAUL  M.  SEGAL, 

GEORGE  S.  SMITH, 

Its  Attorneys. 

264  III.  Affidavit. 

Washington, 

District  of  Columbia,  ss: 

Edith  Z.  Miller,  being  sworn  says  she  has  served  copies  of 
this  document  on 

Messrs.  Horace  Lohnes  and  E.  D.  Johnston, 

Munsey  Building, 

Washington,  D.  C. 

Spencer  Gordon,  Esq., 

Union  Trust  Bldg., 

Washington,  D.  C., 

being  the  attorneys  for  all  parties  participating  in  the  hear¬ 
ing  in  this  matter  other  than  the  exceptant  and  the  Commis¬ 
sion. 

EDITH  Z.  MILLER. 

Subscribed  and  sworn  to  before  me  this  26th  dav  of  Oc- 

* 

tober,  1934.  My  commission  will  expire . 


Notary  Public. 
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265  MINUTES  OF  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

(Broadcast  Division) 

Minute  No.  54, 

November  6,  1934. 

10:00  a.  m. 

PRESENT :  Commissioners  Gary,  Chairman,  Brown  and 
Sykes. 


HEARING  DOCKET 


The  Broadcast  Division  granted  oral  argument  in  re 
Docket  No.  2412,  the  Application  of  WKZO,  Incorporated, 
said  argument  to  be  heard  November  19,  1934. 

HERBERT  L.  PETTEY, 

Secretary. 

266  MINUTES  OF  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

(Broadcast  Division) 

Minute  No.  302, 
February  8,  1936 
10:30  A.*M. 

PRESENT:  Commissioners  Svkes,  Chairman,  Case  and 
Prall. 


HEARING  DOCKET 


Upon  consideration  of  the  application,  record  and  evi¬ 
dence  in  this  case,  Examiner’s  Report  No.  1-8,)  the  excep¬ 
tions  thereto  and  the  oral  argument  heard,  the  Broadcast 
Division  this  day  found  that  public  interest,  convenience 
and  necessity  would  be  served  by  granting  the  application 
of  WKZO,  Incorporated,  for  construction  permit,  and  en¬ 
tered  its  order  granting  the  same  in  the  following  case: 
(Examiner  sustained) 
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Ex.  Docket  Call  Nature  of  Action 

Report  No.  File  No.  Applicant  Letters  Application  Taken 

1-8  2412  2-P-B-3134a  WKZO,  WKZO  Construction  Per-  Appli- 

Incorporated,  mit  to  move  trans-  cation 

Kalamazoo,  mitter  (exact  granted 

Michigan.  location  to  be  subject 

determined  sub-  to  Rules 
ject  to  Commis-  131  &  132 
sion’s  approval)  ; 
make  changes  in 
equipment;  change 
power  from  1  KW 
day  to  250  watts 
night,  1  KW  day ; 
change  time  from 
Daytime  to  Un¬ 
limited  ;  590  kc. 
employing  direc¬ 
tional  antenna. 

The  order  as  herein  entered  shall  be  effective  at  3  A.  M., 
Eastern  Standard  Time,  April  7,  1936. 

The  Commission  will  issue  and  publish  at  a  subsequent 
date  an  opinion  setting  forth  a  statement  of  the  facts  ap¬ 
pearing  of  record  and  the  grounds  for  the  decision  herein 
reached. 

HERBERT  L.  PETTEY, 

Secretary. 

269  Before  the  Federal  Communications  Commission 

Washington,  D.  C. 

Division  I — Broadcasting 


Docket  2412 


In  the  Matter  of  an  Application  of 
WKZO,  Incorporated, 

For  Construction  Permit 
Respondent’s  Motion  to  Reconsider  and  Re-open. 

1.  Motion. 

This  motion  of  Woodmen  of  the  World  Life  Insurance 
Association  relates  to  action  of  the  Broadcast  division  an¬ 
nounced  February  8,  1936,  granting  an  application  of 
WKZO,  Inc.,  Kalamazoo,  Michigan,  to  increase  its  hours 
of  operation  from  daytime  to  unlimited  time  at  the  fre- 
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quency  590  kilocycles,  with  evening  power  of  250 

270  watts,  to  use  a  directional  antenna.  The  grant  was 
made  “subject  to  Rules  131  and  132”. 

This  motion  requests  that  the  Broadcast  division  recon¬ 
sider  its  action  and  reopen  this  case  for  further  hearing. 

The  reason  for  this  is  that  there  have  been  such  changes 
in  the  regulatory  and  allocation  situations  and  such  changes 
in  the  facts  since  the  application  and  hearing  that  the  pres¬ 
ent  record  can  not  now  be  an  adequate  basis  for  a  decision. 

The  interest  of  the  Woodmen  of  the  World  in  this  matter 
is  as  licensee  of  WOW,  a  full-time  radiobroadcasting  sta¬ 
tion  at  Omaha,  Nebraska,  545  miles  from  WKZO  and  oper¬ 
ating  at  the  frequency  involved,  590  kilocycles.  The  Wood¬ 
men  contend  that  the  terms  of  the  Division’s  order  of  Feb¬ 
ruary  8  are  such  as,  1)  to  endanger  the  service  of  WOW  by 
interference,  and  2)  to  permanently  prevent  reasonable 
and  necessary  improvements  in  the  allocation  of  WOW. 

2.  Explanatory  Statement  of  the  Proceedings. 

Ever  since  the  establishment  of  WKZO  at  Kalamazoo,  its 
frequency  has  been  590  kilocycles.  The  station  has  never 
operated  during  evening  hours.  Its  licensed  power  is  1000 
watts.  Over  a  period  of  years  WKZO  has  filed  and  with¬ 
drawn  a  number  of  applications  for  authority  to  operate 
evening  hours.  The  obstacle  has  always  been  the  existence 
of  two  one-kilowatt  stations  already  using  the  frequency  at 
night,  WOW,  at  Omaha,  545  miles  away,  and  WEEI,  at 
Boston,  750  miles  away. 

The  present  application  seeking  authority  to  operate  eve¬ 
ning  hours,  proposes  to  overcome  this  obstacle  by  ac- 

271  cording  protection  to  the  service  areas  of  WOW  and 
WEEI  through  two  devices  in  the  characteristics  of 

the  antenna  system  of  WKZO.  First,  it  is  proposed  that 
the  antenna  be  directive  in  character  so  as  to  distribute 
less  radioelectric  energy  towards  WOW  and  WEEI  than 
in  other  directions.  Second,  it  is  proposed  that  the  antenna 
be  constructed  so  inefficiently  as  to  radiate  less  energy  than 
would  create  interference.  The  Examiner  who  heard  this 
case  has  described  this  second  feature  as  follows : 

“When  the  antenna  is  operated  at  night  with  its  direc¬ 
tive  effects,  it  would  have  an  effective  field  of  38  millivolts 
per  meter  at  a  mile,  with  an  approximate  efficiency  of  8l/2%, 
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which  is  equivalent  to  a  power  of  93  watts  with  average 
efficiency.  However,  it  was  shown  by  the  testimony  that 
this  low  efficiency  was  for  the  protection  of  existing  stations 
on  the  frequency  ...”  (Examiner’s  Report  1-8,  mim. 
11,180  pp.  3-4). 

The  application  was  filed  with  the  Federal  Radio  com¬ 
mission  over  two  years  ago,  on  February  26,  1934.  Hear¬ 
ing  upon  it  was  held  nineteen  months  ago,  on  September  7, 
1934.  The  Examiner’s  report,  upon  which  the  division’s 
order  is  based,  bears  the  date  of  October  5,  1934,  eighteen 
months  ago. 

Since  these  dates  there  have  been  some  changes  in  cir¬ 
cumstances.  These  changes  are  of  such  a  character  that  if 
they  are  included  in  the  record  of  the  present  case  and  con¬ 
sidered  with  it,  a  decision  would  be  required  in  law  which  is 
contrary  to  the  division’s  order  of  February  8,  1936  and 
would  require  the  denial  of  the  instant  application. 

272.  3.  Itemization  of  Material  Changes  Since  the 

Application  and  Rearing. 

As  referred  to  above,  the  application  of  WKZO  (so  far 
as  concerns  the  use  of  evening  hours)  is  to  use  a  250-watt 
transmitter  so  connected  to  an  inefficient  antenna  that  the 
actual  performance  of  the  combined  elements  will  be  as 
though  only  a  93-watt  transmitter  were  being  used  with  a 
normal  antenna. 

At  the  times  of  application,  hearing,  Examiner’s  report 
and  oral  argument,  such  an  installation  was  lawful.  The 
engineer  employed  by  the  Communications  commission  and 
who  testified  at  the  hearing  expressly  stated  that  the  pro¬ 
posed  equipment  for  WKZO  complied  with  the  technical  re¬ 
quirements  of  the  commission  (tr.  p.  111). 

Since  oral  argument  and  before  the  division’s  order  of 
February  8,  a  regulation  was  enacted  which  makes  the  93- 
watt  installation  illegal. 

On  October  15,  1935,  the  commission  enacted  paragraph 
131  of  its  rules  and  regulations  which  provides,  in  part: 

“(a)  All  applicants  for  new,  additional  or  different 
broadcast  facilities,  and  all  licensees  requesting  authority 
to  move  the  location  of  the  station  shall  specify  a  radiating 
system  the  efficiency  of  which  complies  with  the  require- 
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ments  of  good  engineering  practice  for  the  class  and  power 
of  the  station. 

“(b)  The  Commission  will  publish  from  time  to  time 
specifications  deemed  necessary  to  meet  the  requirements 
of  good  engineering  practice.” 

On  the  same  date  and  as  descriptive  of  the  requirements 
of  paragraph  131  b,  the  commission  published  mimeograph 
14,572  which  says,  in  part: 

“  .  .  .  the  licensee  of  a  broadcast  station  requesting 
273  .  .  .  change  in  time  of  operation  .  .  .  must  have  an 

antenna  for  the  assignment  requested  that  meets  with 
the  minimum  requirements  before  favorable  consideration 
will  be  given. 

“The  attached  graph  shows  the  minimum  physical  height 
of  antenna  proper  or  minimum  effective  field  intensity  that 
stations  must  have  before  additional  facilities  will  be 
granted. 

“These  minimum  actual  physical  vertical  heights  of  an¬ 
tennas  permitted  to  be  installed  are  shown  by  curves  .  .  . 
as  follows : 

“B — Regional  Channel  ...  a  minimum  effective  field 
intensity  at  one  mile  of  150  mv/m  for  1  kilowatt.” 

The  applicable  curve  on  the  graph  attached  to  the  mimeo¬ 
graph  shows  the  required  minimum  height  for  regional-sta¬ 
tion  antennas  for  590-kilocvcle  operation  to  be  257  feet. 

The  division’s  order  of  February  8  grants  the  WKZO  ap¬ 
plication  subject  to  paragraph  131  of  the  rules  and  regula¬ 
tions  as  just  quoted. 

To  translate  the  1000-watt  effects  discussed  in  the  rules 
and  regulations  into  250-watt  effects  applicable  to  WKZO, 
it  is  necessary  to  divide  the  required  effective  field  in  milli¬ 
volts  per  meter  by  two,  since,  according  to  recognized  scien¬ 
tific  principles,  one-fourth  the  power  is  equivalent  to  one- 
half  the  field  intensity  at  a  given  point. 

Hence  the  provisions  of  paragraph  131  of  the  present 
rules  and  regulations  of  the  Commission,  which  are  ex¬ 
pressly  applicable  to  the  grant  to  WKZO  of  February  8, 
require  WKZO  to  use  an  antenna  of  a  height  of  at  least 
257  feet  or  produce  an  average  field  intensity  at  a  mile  of 
38  millivolts  per  meter. 
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In  other  words,  WKZO,  at  the  hearing  in  this  case 

274  proposed  an  inefficient  antenna  as  a  protective  mea¬ 
sure  for  the  respondents.  Because  of  a  change  in 

regulations,  the  division  has  made  a  grant  to  WKZO  re¬ 
quiring  an  efficient  antenna.  The  grant  has  destroyed  the 
request. 

The  efficiency  required  by  the  grant  and  regulation  means 
that  WKZO  not  only  may,  but  must  radiate  precisely  four 
times  as  much  energy  as  was  proposed  at  the  hearing.  It 
is  exactly  as  though  the  WKZO  request  for  250  watts  has 
been  granted  for  1000  watts.  In  electrical  effect,  a  pro¬ 
posal  for  93-watt  operation  has  been  granted  on  a  372-watt 
basis.  This  situation,  of  course,  destroys  all  predictions 
made  at  the  hearing  in  this  case  concerning  the  effect  of  the 
evening  operation  of  WKZO  upon  the  service  of  WOW  and 
WEEI. 

The  proposal  of  WKZO  at  the  hearing  was  for  an  antenna 
which  would  consist  of  four  vertical  radiators,  each  130  feet 
high  (tr.  p.  44).  Testimony  was  given  concerning  the  cost 
of  such  radiators  and  the  financial  ability  of  the  applicant 
to  provide  a  satisfactory  technical  installation  of  them  (tr. 
pp.  18-20).  The  order  of  the  division  requiring  an  antenna 
twice  as  high  means  substantially  higher  costs  and  the  proof 
of  ability  to  meet  these  heavier  financial  burdens  in  a  man¬ 
ner  to  secure  adequate  technical  performance  has  not  been 
made. 

Another  substantial  change  in  circumstances  since  the 
hearing  in  this  case  relates  to  the  future  allocation  of 
WOW. 

At  the  time  of  hearing,  as  now,  the  regulations  of  the 
commission  have  not  permitted  the  use  upon  a  regular  basis 
of  more  than  1000  watts  evening  power  at  WOW.  At 

275  the  time  of  hearing,  there  did  not  appear  to  be  any 
prospect  of  change  in  that  regulatory  situation. 

Since  then,  however,  it  has  become  common  knowledge  that 
the  division  has  commenced  consideration  of  a  plan  for  uni¬ 
form  increase  in  power  for  all  the  stations  occupying  cer¬ 
tain  of  the  regional  frequencies  so  that  all  the  stations  op¬ 
erating  on  the  selected  frequencies  may  operate  with  5000 
watts  power  evening  hours.  Likewise,  it  is  common  knowl¬ 
edge  that  prior  to  the  division’s  order  of  February  8,  the 
frequency  590  kilocycles  was  one  of  the  frequencies  being 
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considered  by  the  division  for  5000-watt  operation.  Cer¬ 
tain  amendments  to  the  rules  and  regulations  will  be  neces¬ 
sary  to  effectuate  the  plans  for  5000-watt  operation  and 
such  regulations  have  been  the  subject  of  study  by  the 
division. 

As  a  result  of  this  and  other  circumstances  which  have  de¬ 
veloped  after  the  application  and  hearing  in  the  present 
case,  it  became  apparent  to  the  three  evening-hour  licensees 
of  590  kilocycles,  namely  those  of  WOW,  WEEI  and  KHQ 
(the  latter  at  Spokane,  Washington),  that  it  was  feasible 
for  them  to  file  and  prosecute  applications  for  5000  watts 
full  time.  By  agreement  among  the  three  licensees  such  ap¬ 
plications  were  filed  for  WOW  on  September  21,  1934,  for 
WEEI  on  October  25,  1934  and  for  KHQ  on  March  7,  1934. 
These  applications  contain  motions  for  appropriate  amend¬ 
ments  to  the  rules  and  regulations  of  the  Commission  to 
permit  the  granting  of  the  applications  upon  a  joint  basis 
because  the  present  mileage  separations  of  the  stations  op¬ 
erating  evening  hours  at  590  kilocycles  is  adequate  to  jus¬ 
tify  the  increase  in  power  consistently  with  sound  principles 
of  allocation. 

It  appears  from  the  supporting  affidavit  of  S.  L.  Bailey 
attached  to  this  motion  that  the  applications  just  de- 
276  scribed  may  be  granted  consistently  with  sound  prin¬ 
ciples  of  engineering.  It  likewise  appears  from  his 
affidavit  the  operation  of  WKZO  during  evening  hours 
would  be  a  serious  obstacle  to  the  granting  of  those  applica¬ 
tions. 

Moreover,  correlative  with  the  division’s  study  of  the 
5000-watt  power  proposal,  the  division,  on  November  1, 
1935,  issued  to  WOW  a  special  authorization  to  operate  with 
5000  watts  power  full  time  and  WOW  has  been  continuously 
operating  with  that  power  and  is  doing  so  at  the  present 
time.  The  operation  of  WKZO  during  the  evening  would 
endanger  that  authorization. 

Another  change  of  situation  since  the  application  and  the 
hearing  relates  to  the  location,  equipment,  coverage  and  in¬ 
terference-producing  potentialities  of  WOW.  As  appears 
from  the  supporting  affidavit,  since  the  application  and 
hearing,  there  have  been  changes  and  improvements  in  all 
these  matters.  Therefore  testimony,  studies  and  predic- 
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tions  of  the  effect  of  each,  AVOW  and  WKZO,  upon  the  ser¬ 
vice  of  the  other  are  inapplicable  and  subject  to  revision 
capable  of  modifying  the  decision  of  the  division. 

4.  Statement  of  the  Reasons  for  Relief. 

If  the  division  will  grant  the  present  motion,  reconsider 
its  order  of  February  8,  and  design  the  application  of 
W  KZO  for  further  hearing,  then,  at  such  hearng,  the  Wood¬ 
men  will  show: 

(a)  That  the  rules  and  regulations  of  the  Commission 
have  been  so  amended  since  the  time  of  the  last  hearing  as 
to  prevent  the  granting  of  the  application  of  WKZO. 

(b)  That  the  grant  of  February  8  is  in  effect  a 
277  grant  to  WKZO  of  four  times  the  evening  power  ap¬ 
plied  for  and  predictions  made  at  the  last  hearing  on 
behalf  of  WKZO  as  to  non-interference  with  WOW  are  now 
inapplicable. 

(c)  That  since  the  last  hearing  there  have  been  such  ad¬ 
vances  in  the  radiobroadcasting  technique  with  regard  to 
antenna  efficiency  as  to  make  it  inadvisable  to  grant  the  ap¬ 
plication  of  WKZO. 

(d)  That  the  operation  of  WOW,  WEEI  and  KHQ  with 
5000  watts  power  full  time  is  feasible  so  long  as  W'KZO 
does  not  operate  evening  hours  and  that  since  the  last  hear¬ 
ing  applications  have  been  filed  with  the  Commission  seek¬ 
ing  authority  for  such  operation  and  that  the  public  inter¬ 
est,  convenience  and  necessity  require  the  granting  of  such 
applications. 

(e)  That  since  the  last  hearing,  a  special  authorization 
has  been  granted  by  the  division  for  the  operation  of  WOW 
full  time  with  5000  watts  power  in  the  absence  of  the  op¬ 
eration  of  WKZO  evening  hours  and  that  the  use  of  such 
power  by  WOW  is  feasible  and  should  be  continued. 

(f)  That  the  operation  of  WOW,  WEEI  and  KHQ  with 
5000  watts  power  full  time  or  the  operation  of  WOW  under 
special  authorization  with  5000  watts  power  full  time  would 
cause  such  destructive  interference  to  WKZO,  should  that 
station  operate  during  evening  hours,  as  to  make  it  contrary 
to  public  interest,  convenience  and  necessity  to  permit 
WKZO  to  operate  during  evening  hours. 

(g)  Generally,  that  such  changes  in  circumstances  have 
taken  place  during  the  long  pendency  of  this  case  and  since 
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the  making  of  the  record  that,  notwithstanding  the  contents 
of  that  record,  the  present  public  interest,  convenience,  and 
necessity  require  the  denial  of  the  application  of 

278  WKZO. 

WOODMEN  OF  THE  WORLD  LIFE 
INSURANCE  ASSOCIATION 

By  PAUL  M.  SEGAL 
GEORGE  S.  SMITH, 

Its  Attorneys. 

5.  Supporting  Affidavits. 

Affidavit  of  Stuart  L.  Bailey. 

Washington, 

District  of  Columbia,  $s.: 

Stuart  L.  Bailey  says  on  Oath : 

I  am  a  radio  engineer  and  a  member  of  the  firm  of  Jansky 
and  Bailey. 

On  numerous  occasions  I  have  testified  as  an  expert  radio 
engineer  before  the  Federal  Communications  Commission 
and  examiners  thereof  and  I  haye  at  all  times  qualified  to 
give  expert  testimony  concerning  the  matters  dealt  with  by 
members  of  my  profession. 

The  day  and  night  coverage  of  Station  WOW  wTas  studied 
by  our  firm  in  the  spring  and  summer  of  1933,  at  which  time 
WOW  operated  with  a  power  of  1  kw.  with  transmitter  on 
the  roof  of  the  Woodmen  of  the  World  Building  in  Omaha, 
Nebraska.  At  that  time  we  found  that  the  nighttime  pri¬ 
mary  coverage  was  substantially  the  same  as  the  daytime 
coverage,  the  interference  on  the  channel  not  being  serious 
within  the  0.5  mv/m  line  at  any  time.  The  area  served  with 
an  interference-free  intensity  of  0.5  mv/m  or  greater  com¬ 
prised  some  59,000  square  miles,  including  portions  of 
Iowa,  Nebraska,  Kansas,  and  Missouri  with  very  small 
portions  of  South  Dakota  and  Minnesota.  During 

279  the  course  of  these  studies  we  had  occasion  to  make 
a  radiation  diagram  of  the  transmitter,  at  which  time 

we  found  the  effective  field,  i.  e.,  root-mean-square  value  of 
the  radiation  diagram,  to  be  165  mv/m  at  one  mile.  Fur¬ 
thermore,  the  field  in  the  direction  of  Kalamazoo,  Michigan, 
corresponded  almost  exactly  with  the  effective  field  value. 
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In  the  summer  of  1934,  we  made  studies  to  locate  a  new 
site  for  WOW,  at  which  time  we  selected  the  present  loca¬ 
tion  at  56th  and  Kansas  Avenue  in  the  city  of  Omaha.  Tests 
at  this  site  showed  that  satisfactory  efficiency  could  be  ob- 
tained  with  a  suitable  antenna  system.  Accordingly,  WOW 
erected  a  new  plant  at  this  site  including  a  454  foot  guyed 
radiator  of  uniform  cross-section  throughout,  together  with 
an  efficient  ground  installation.  While  we  have  made  no 
measurements  on  the  present  installation,  we  have  data 
taken  on  a  similar  tower  in  the  city  of  Detroit  and  these, 
together  with  our  measurements  at  the  time  of  the  location 
survey,  make  it  possible  for  us  to  predict  with  reasonable 
accuracy  the  present  effective  field  of  WOW.  We  are  con¬ 
fident  that  this  field  is  not  less  than  200  mv/m  at  one  mile 
and  may  be  slightly  greater.  This  value,  of  course,  is  given 
on  the  basis  of  1  kw.  operation. 

The  increased  efficiency  from  the  new  site  has  increased 
the  service  area  materially.  Again  we  have  no  measure¬ 
ments,  but  for  the  purpose  of  estimating,  it  is  quite  accurate 
to  say  that  the  number  of  square  miles  served  on  a  given 
frequency  with  a  given  intensity,  in  this  case  0.5  mv/m,  is 
directly  proportional  to  the  effective  field,  particularly 
■where  the  radiation  pattern  is  substantially  circular.  This 
would  mean  that  the  nighttime  service  area  would  be 
280  increased  from  the  old  value  of  59,000  square  miles 
to  approximately  71,500  square  miles,  were  it  not  for 
the  fact  that  certain  stations  operating  near  the  outer  limits 
of  the  service  area  on  adjacent  channels  somewhat  limit  the 
rate  of  expansion.  I  believe  we  are  safe  in  estimating,  how¬ 
ever,  that  the  nighttime  service  area  free  of  interference 
caused  by  other  stations  in  the  United  States  operating 
upon  the  590  kc.  channel  is  at  present  67,500  square  miles 
for  1  kw.  operation. 

At  the  present  time  the  frequency  of  590  kcs.  is  in  use  at 
night  at  three  points  in  the  United  States,  the  separations 
between  these  points  in  all  cases  being  more  than  1200  miles. 
It  is  clear  that  of  all  the  regional  channels,  590  kcs.  is  the 
best  situated  to  allow  the  use  of  higher  power  at  night  by 
the  three  stations  now  sharing  it.  The  presence  of  a  fourth 
station  on  this  channel  at  night  situated  only  540  miles  from 
Omaha  and  750  miles  from  Boston  with  a  directional  an¬ 
tenna  system  designed  to  protect  these  two  stations  may 
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make  a  great  difference  as  to  the  possibility  of  using  higher 
power  on  the  channel.  The  Kalamazoo  station  is  certain 
to  be  seriously  limited  by  the  operation  of  other  stations  on 
the  channel.  No  measurements  are  available  to  show  the 
average  signals  in  the  Kalamazoo  area  on  590  kcs.  The 
nighttime  nuisance  curve  used  by  the  Federal  Communica¬ 
tions  Commission  shows  that  a  station  in  the  Omaha  area 
producing  200  mv/m  at  one  mile  in  the  direction  of  Kala¬ 
mazoo  would  produce  a  signal  in  the  latter  area  exceeding 
2l\  microvolts  per  meter  more  than  ten  per  cent  of  the 
time,  which  in  turn  would  limit  the  operation  of  the  Kala¬ 
mazoo  station  to  an  intensity  of  4.22  mv/m.  Now  if  WOW 
were  to  go  to  5  kw.  at  night  the  effective  field  in  the 
281  direction  of  Kalamazoo  would  be  448  mv/m  at  one 
mile,  which  in  turn  would  cause  an  interference  sig¬ 
nal  in  the  Kalamazoo  area  based  again  on  the  curve  used 
by  the  Federal  Communications  Commission  of  472  micro¬ 
volts  per  meter.  This  would  limit  the  service  of  the  Kala¬ 
mazoo  station  to  the  9.44  mv/m  line. 

In  order  to  restore  in  some  measure  the  loss  in  coverage 
to  WKZO  should  such  operation  be  contemplated,  it  has 
been  suggested  that  this  station  could  go  to  1  kw.  power 
when  the  other  stations  go  to  5  kw.  This,  of  course,  does 
not  change  the  value  of  9.44  mv/m  given  in  the  preceding 
paragraph,  however  this  line  is  moved  away  from  the  sta¬ 
tion  a  distance  which  substantially  restores  the  area  served 
at  night  under  the  former  condition  of  1  kw.  operation  at 
Omaha  and  250  watts  operation  at  Kalamazoo.  Whether 
or  not  it  is  desirable  to  have  allocations  setting  up  such  a 
degree  of  interference  is,  I  suppose,  to  be  decided  by  the 
Commission.  It  may  be  pointed  out  that  there  must  be  a 
limit  somewhere  along  the  line  above  which  horizontal  in¬ 
creases  are  not  justified.  Figures  already  given  show  that 
for  5  kw.  operation  on  the  590  kc.  channel  with  WKZO  op¬ 
erating  with  1  kw.  the  Commission  curve  shows  WOW 
would  be  expected  to  produce  472  microvolts  per  meter  in 
the  Kalamazoo  area.  From  this  it  may  be  said  that  at  the 
point  where  the  signals  from  the  two  stations  are  of  equal 
intensity,  the  levels  of  both  signals  are  very  close  to  500 
microvolts  per  meter,  which  point  would  be  substantially 
the  outer  limit  of  WKZO’s  primary  daytime  service  area. 
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At  such  points  the  interference  between  the  two  signals 
would,  of  course,  be  intolerable  and  "would  be  extremely 
annoying  at  points  lying  well  inside  this  0.5  millivolt 

282  line.  It  is  apparent,  therefore,  that  people  who  in 
the  daytime  would  receive  a  satisfactory  signal  from 

WKZO,  at  night  would  be  subject  to  violent  interference 
on  a  signal  which  would  ordinarily  be  of  serviceable 
strength,  the  condition  being  such  as  to  open  the  door  to 
many  complaints  as  to  the  general  allocation  procedure.  It 
may  be  more  desirable  from  an  allocation  standpoint  to 
confine  interference  on  the  same  channel  between  two  sig¬ 
nals  of  substantially  the  same  order  of  magnitude  to  inten¬ 
sities  well  below  those  normally  used  for  satisfactory  ser¬ 
vice. 

STUART  L.  BAILEY. 

Subscribed  and  sworn  to  before  me  this  sixth  day  of 
March,  1936.  My  commission  will  expire  July  15,  1936. 

JULIE  M.  MAYER, 

(Seal)  Notary  Public ,  District  of  Columbia. 

Affidavit  of  Counsel 

Washington, 

District  of  Columbia  ss: 

Paul  M.  Segal  says  on  oath  that  he  is  one  of  the  attor¬ 
neys  for  Woodmen  of  the  World  Life  Insurance  Associa¬ 
tion,  of  Omaha,  Nebraska,  no  officer  of  which  is  now  pres¬ 
ent  in  Washington,  he  has  read  the  foregoing  motion,  he 
has  personal  knowledge  of  the  facts  therein  alleged 

283  as  facts  and  such  facts  are  true  of  his  own  knowledge. 

PAUL  M.  SEGAL. 

Subscribed  and  sworn  to  before  me  this  sixth  day  of 
March,  1936. 

MARY  V.  JUDGE, 

(Seal)  Notary  Public,  District  of  Columbia. 

6.  Proof  of  Service. 

We  each  acknowledge  receipt  of  copies  of  the  foregoing. 

HORACE  L.  LOHNES, 

Attorney  for  WKZO,  Incorporated. 

SPENCER  GORDON, 

Attorney  for  Edison  Electric  Ruminating 
Company  of  Boston. 
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285  Before  the  Federal  Communications  Commission 

Washington,  D.  C. 

Division  I — Broadcasting 
Docket  No.  2412 

In  re  Application  of  WKZO,  Incorporated,  Kalamazoo, 
Michigan,  For  Construction  Permit 

Opposition  to  Respondent’ s  Motion  to  Reconsider  and 

Reopen . 

WKZO,  Incorporated,  applicant  in  the  above-entitled 
proceeding,  opposes  the  motion  of  respondent  Woodmen  of 
the  World  Life  Insurance  Association  to  reconsider  and 
reopen.  In  support  of  this  opposition  applicant  shows : 

I. 

No  New  Evidence  Has  Been  Presented  or  Suggested  to 
Justify  This  Request. 

No  new  evidence  has  been  presented  to  justify  a  request 
to  reconsider  and  reopen  this  proceeding.  The  motion  of 
respondent, WOW,  simply  restates  the  position  taken 

286  by  WOW  throughout  the  long  period  of  time  during 
which  the  application  of  WKZO  has  been  pending  be¬ 
fore  the  Commission. 

The  major  reason  assigned  for  reconsideration  and  re¬ 
opening  is  to  give  WOW  an  opportunity  to  prove  that  the 
Rules  and  Regulations  have  been  amended  since  the  time  of 
the  hearing  and  that  there  have  been  advances  in  the  art. 
W OW  seems  to  be  the  only  one  in  doubt  on  these  two  points. 
WKZO  willingly  admits  such  facts  and  hopes  that  it  will  be 
permitted  to  advance  with  the  art  and  comply  with  such 
new’  Rules  and  Regulations  of  the  Commission. 

II. 

The  Commission  Had  Opportunity  to  Give  This  Application 
Thorough  Study  and  Consideration  Before  Reaching 
Its  Decision  of  February  8 ,  1936. 

The  Commission  has  had  ample  opportunity  to  give  this 
application  thorough  study  and  consideration.  It  was  filed 
with  the  Federal  Radio  Commission  February  26,  1934; 
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heard  September  7,  1934;  reported  favorably  October  5, 
1934;  argued  January  16,  1935  and  decided  February  8, 
1936. 

Surely  there  can  be  no  merit  to  the  suggestion  that  this 
case  requires  further  consideration. 

III. 


There  is  No  Merit  to  the  Contention  that  the  Commission’s 
Order  of  February  8  Endangers  the  Service  of  WOW 
by  Interference. 

WOW  contends,  on  Page  2  of  its  pending  motion,  that 
the  terms  of  the  Commission’s  Order  of  February  8  are 
such  as  to  endanger  the  service  of  WOW  by  interference. 

To  advance  this  contention  is  to  cast  doubt  upon  the 
287  efficacy  and  workability  of  directional  antennae.  One 
cannot  imagine  such  a  learned  and  accomplished  ad¬ 
vocate  of  the  advancement  of  radio  art  as  is  WOW  taking 
this  position,  although,  in  fairness,  it  must  be  said  that  at 
no  place  in  this  motion  to  reconsider  and  reopen  filed  by 
WOW  has  any  doubt  been  cast  upon  the  ability  of  a  direc¬ 
tional  antenna  to  perform  in  a  specified  manner  so  as  to 
accomplish  a  desired  result.  WKZO  has  proposed,  and  the 
Commission  will  require,  the  installation  of  a  directional 
antenna  by  WKZO  to  protect  the  reasonable  service  areas 
of  WOW  and  WEEI.  If  WKZO  fails  to  meet  this  specifica¬ 
tion,  it  cannot  expect  a  license  to  follow  the  construction 
permit.  As  a  matter  of  fact,  WKZO  has  offered,  and  still 
offers,  to  employ  the  consulting  radio  engineers  employed 
by  WOW  to  install  this  directional  antenna  so  that  WOW 
may  be  doubly  assured  of  the  requisite  protection. 

WKZO  has  no  desire  whatever  to  interfere  with  WOW 
and  will  follow  out  its  proposal  and  the  order  of  the  Com¬ 
mission  to  the  best  of  its  ability. 


: 


l! 


IV. 

There  is  No  Merit  to  the  Contention  that  the  Commission’s 
Order  of  F ebruary  8  Will  Prevent  Reasonable  and  Nec¬ 
essary  Improvements  in  the  Allocation  of  WOW. 

The  second  contention  of  WOW  as  expresed  on  Page  2 
is  that  the  Commission’s  order  of  February  8  will  per¬ 
manently  prevent  reasonable  and  necessary  improvements  | 
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in  the  allocation  of  WOW.  There  is  no  basis  for  this  con¬ 
tention. 

WOW  reminds  the  Commission  on  Page  8  of  its 

288  motion  that  on  November  1, 1935,  there  was  issued  to 
WOW  a  special  authorization  to  operate  with  5  kw. 

power  fulltime,  and  WOW  has  been  continuously  operating 
with  that  power  and  is  doing  so  at  the  present  time.  It  thus 
appears  that  the  very  thing  that  WOWT  is  seeking  has  al¬ 
ready  been  granted,  and  WKZO  has  not  voiced  objection  to 
the  use  of  this  amount  of  power  by  WOW  on  a  fulltime 
basis. 

WOW  contends  that  the  operation  of  WKZO  during  the 
evening  would  endanger  that  authorization.  On  Page  8 
reference  is  made  to  an  affidavit  prepared  by  Stuart  L. 
Bailey,  and  a  statement  is  made  that  the  operation  of 
WKZO  during  the  evening  hours  would  be  a  serious  ob¬ 
stacle  to  the  granting  of  an  application  for  5  kw.  night. 
There  are  two  answers  to  that  contention.  In  the  first 
place,  Mr.  Bailey  did  not  say  anything  of  the  kind  in  his 
affidavit.  In  the  second  place,  WOW  already  has  that 
power  during  the  nighttime  and  there  has  been  no  attempt 
on  the  part  of  the  Commission  or  WKZO  or  anyone  else  to 
interfere  with  that  amount  of  power.  So,  therefore,  how 
can  the  contention  reasonably  be  made  that  this  grant  to 
WKZO  would  be  a  serious  obstacle  to  that  which  has  al¬ 
ready  been  granted. 

WOW  is  the  only  regional  station  authorized  to  use  5  kw. 
at  night  at  the  present  time.  It  has  been  specially  favored 
by  this  unusual  consideration  by  the  Commission,  and  is  in 
no  position  to  object  to  some  other  station  and  community 
receiving  like  consideration  from  the  Commission.  The 
Commission  has  not  permitted  WOW  to  use  5  kw.  power 
at  night  because  there  is  anything  sacred  about  the  590  kc. 
frequency,  but  to  enable  WOW  to  combat  interference  from 
a  Mexican  station  on  that  same  frequency.  The  Commis¬ 
sion  apparently  felt  that  the  citizens  of  Kalamazoo 

289  were  entitled  to  some  consideration  also,  because  the 
record  clearly  shows  that  when  WKZO  signs  off  at 

sunset  under  present  conditions  there  is  no  primary  service 
in  the  area. 

On  Page  7,  reference  is  made  to  an  agreement  among  the 
three  licensees  of  WOW,  WEEI  and  KHQ  as  a  result  of 
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which  applications  were  filed  for  5  kw.  faulltime.  Fortun¬ 
ately,  the  regulatory  power  over  frequencies,  power  and 
hours  of  operation  is  still  vested  in  the  Commission,  and  the 
Commission  is  not  bound  by  any  inter-station  agreement. 

V. 

WOW  Need  Not  Concern  Itself  With  Its  Own  Interference 

Producing  Potentialities. 

WOW  concerns  itself  over  the  fact  that  WKZO  will  re¬ 
ceive  considerable  interference  at  night.  This,  in  fact,  is  the 
entire  purport  of  the  supporting  affidavit  of  Stuart  L. 
Bailey.  Mr.  Bailey  expresses  the  fear  that  WKZO  will  be 
limited  to  the  9.44  millivolt  line.  If  WKZO  is  so  limited, 
is  that  any  concern  of  WOW? 

WKZO  is  not  anxious  to  assume  any  unreasonable  inter¬ 
ference  burden,  and  regrets  exceedingly  that  its  nighttime 
service  area  will  be  limited  more  than  average.  However, 
at  the  present  time,  WKZO  has  no  nighttime  service  area 
whatever,  so  whatever  they  might  achieve  as  a  result  of  the 
Commission’s  order  of  February  8  will  be  just  that  much 
more  than  that  which  they  now  have.  There  can  be  no 
doubt  but  that  WKZO  will  adequately  serve  the  city  of 
Kalamazoo,  a  community  of  55,000.  Other  regional  sta¬ 
tions,  with  nighttime  interference  limitation  to  their  10 
millivolt  line,  are  now  adequately  serving  their  par- 
290  ticular  listeners.  An  instance  of  the  kind  is  WSYR 

in  Svracuse.  The  WSYR  and  similar  situations  en- 
•> 

courage  WKZO  to  the  belief  that  their  cause  is  not  as  hope¬ 
less  as  WOW  would  have  the  Commission  believe. 

As  before  mentioned,  WKZO  is  not  anxious  to  assume  an 
unreasonable  interference  burden  on  590  kcs.  or  any  other 
frequency.  However,  590  is  the  only  frequency  available 
to  Kalamazoo.  WHKZO  has  spent  large  sums  of  money  for 
engineering  advice  to  find  another  frequency,  but  there  is 
none  available,  and  the  Commission  will  no  doubt  agree 
with  this  statement. 

VI. 

The  Quota  Situation  Remains  Unchanged. 

The  Commission  is  still  mindful  of  the  fact  that  the  Davis 
Amendment  is  still  a  part  of  the  law  of  the  land  as  are  the 
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general  quota  provisions  of  the  Act.  WOW  is  in  no  posi¬ 
tion  to  further  object  to  the  citizens  of  the  Michigan  and 
the  Kalamazoo  areas  receiving  slight  additional  considera¬ 
tion  from  the  Commission.  A  reference  to  the  most  recent 
quota  figures  will  be  conclusive  on  that  point. 

According  to  the  quota  figures  released  as  of  January  2, 

1936,  the  State  of  Nebraska  is  21  per  cent  over  quota  in 
nighttime  facilities  and  82  per  cent  over  quota  in  daytime 
facilities.  The  State  of  Michigan  is  19  per  cent  under  quota 
in  nighttime  facilities  and  37  per  cent  under  quota  in  day¬ 
time  facilities. 

The  Commission  quite  rightly  concluded  in  its  decision 
of  February  8  that  justice  and  equality  demanded  that  the 
application  of  WKZO  for  the  use  of  only  250  w.  at  night  be 
granted.  It  is  time  for  WOW  to  realize  that  there 
291  are  other  communities  than  Omaha  in  the  United 
States. 

*  *  *  *  * 

It  is  therefore  respectfully  requested  that  Respondent’s 
Motion  To  Reconsider  and  Reopen  this  proceeding  be  de¬ 
nied. 

Respectfully  submitted, 

WKZO,  INCORPORATED, 

By  HORACE  L.  LOHNES, 

E.  D.  JOHNSTON, 

Its  Attorneys. 

Mar.  14,  1936. 

Affidavit  of  Counsel. 

Washington 

District  of  Columbia  ss: 

E.  D.  Johnston  says  on  oath  that  he  is  one  of  the  attor¬ 
neys  for  WKZO,  Incorporated,  no  officer  of  which  is  now 
present  in  Washington;  that  he  has  read  the  foregoing  Op¬ 
position  to  Respondent’s  Motion  to  Reconsider  and  Re¬ 
open;  and  that  he  has  personal  knowledge  of  the  facts 
therein  alleged,  and  that  such  facts  are  true  and  correct  to 
the  best  of  his  knowledge,  information  and  belief. 

E.  D.  JOHNSTON. 
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Subscribed  and  sworn  to  before  me  this  fourteenth  day 
of  March,  1936. 

DORIS  M.  CLAXTON 

(Seal)  Notary  Public ,  District  of  Columbia. 

My  commission  expires  2/15/41. 

291-A  Proof  of  Service. 

Receipt  is  acknowledged  of  copies  of  the  foregoing  Op¬ 
position. 

PAUL  M.  SEGAL, 

Attorney  for  W oodmen  of 
the  World  Life  Insurance 
Association  (WOW). 

SPENCER  GORDON, 
Attorney  for  Edison  Elec¬ 
tric  Illuminating  Company 
of  Boston  ( WE  El ). 

292  Minute  #335 

April  3,  1936 
10:30  A.  M. 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

PRESENT :  Commissioners  Sykes,  Chairman,  Case  and 
Prall. 

**••#•*# 

Hearing  Docket 

*  *  *  #,*  •  *  * 

The  Broadcast  Division  extended  the  effective  date  of  its 
order  on  the  application  of  WKZO,  Incorporated,  Kalama¬ 
zoo,  Michigan,  for  construction  permit,  Examiner’s  Report 
No.  1-8,  Docket  No.  2412,  entered  on  February  8,  1936,  from 
April  7  to  April  14, 1936. 

•**•#**# 

HERBERT  L.  PETTEY, 
Secretary. 
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Minute  #342 
April  14,  1936 
10:30  A.  M. 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

PRESENT :  Commissioners  Svkes,  Chairman,  Case  and 
Prall. 

**##•*#*#* 

Hearing  Docket 

***•##*##* 

The  Broadcast  Division  further  extended  the  effective 
date  of  its  order  on  the  application  of  WKZO,  Incorporated, 
Kalamazoo,  Michigan,  for  construction  permit,  Examiner’s 
Report  No.  1-8,  Docket  No.  2412,  entered  on  February  8, 

1936,  from  April  14,  1936  to  April  28,  1936. 

«'###*#*### 

HERBERT  L.  PETTEY, 

Secretary. 

294  Minute  #353 

May  1,  1936 
11:00  A.  M. 

Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

PRESENT :  Commissioners  Sykes,  Chairman,  Case  and 
Prall. 

********** 

Hearing  Docket 

*  *  *  *  *  *  *  *  *  * 

In  the  following  case: 

Ex.  Docket  Call 

Report  No.  File  No.  Applicant  Letters  Nature  of  Application 
I-S  2412  2-P-B-3134a  WKZO,  WKZO  Construction  Permit  to 

Incorporated,  move  transmitter  (exact 

Kalamazoo,  location  to  be  determined 

Michigan.  subject  to  Commission’s 

approval) ;  make  changes 
in  equipment,  change 
power  from  1  KW  day  to 
250  watts  night,  1  KW 
day ;  change  time  from 
Daytime  to  Unlimited, 

590  kc,  employing  direc¬ 
tional  antenna. 
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the  Broadcast  Division  granted  the  motion  filed  by  'Wood¬ 
men  of  the  World  Life  Insurance  Association,  reconsidered 
its  action  of  February  8,  1936  in  granting  the  above  appli¬ 
cation  and  vacated  said  order,  and  remanded  said  applica¬ 
tion  to  the  docket  for  further  hearing. 
###••#*#*• 

JOHN  B.  REYNOLDS, 

Actmg  Secretary. 

295  COPY  17624 

Federal  Communications  Commission 
Washington,  D.  C. 

Notice 

File  No.  2-P-B-3124 
Docket  No.  2412 

In  Re  Application  of  WKZO,  Incorporated  (WKZO) 

Dated  2-26-34 
For  Construction  Permit 
Class  of  Service  Broadcast 
Class  of  Station  Broadcast 
Location  Kalamazoo,  Michigan. 

Operating  Assignment  Specified 
Frequenev  590  kc 
Power  250  W  1  KW  LS 
Hours  of  Operation  Unlimited 

To . . 

You  are  hereby  notified  that  the  Commission  has  exam¬ 
ined  the  above  described  application  and  has  designated  the 
matter  for  hearing  for  the  following  reasons: 

1.  To  determine  whether  the  application  may  be  granted 
within  the  purview  of  Section  307  of  the  Communications 
Act  of  1934,  as  amended  by  the  Act  of  June  5,  1936  (Senate 
Bill  2243) ; 

2.  To  determine  whether  interference  will  result  from 
the  granting  of  the  application; 

3.  Because  of  the  pendency  of  other  applications  with 
which  conflict  may  be  had  by  reason  of  interference,  and 
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particularly  the  following,  towit:  WDNC  (B3-P-156) ;  Con¬ 
stitution  Publishing  Co.,  (B3-P-957);  Birmingham  News 
Co.,  (B3-P-997) ;  and  J.  R.  Maddox  &  Dr.  W.  B.  Hair,  d/b 
as  Chattanooga  Broadcasting  Co.,  (B3-P-842); 

4.  To  determine  whether  the  applicant  has  made  reason¬ 
able  use  of  its  present  assignment ; 

5.  To  determine  whether  the  proposed  antenna  will  com¬ 
ply  with  the  requirements  of  Rule  131; 

6.  To  determine  whether  the  granting  of  the  application 
is  in  accordance  with  good  engineering  practice; 

7.  To  determine  whether  the  granting  of  the  application 
would  serve  public  interest,  convenience  and/or  necessity. 

The  attention  of  the  applicant  is  directed  to  the  fact  that 
while  his  application  constitutes  a  part  of  the  record,  it  is 
not  a  part  of  the  testimony  and  he  should  be  prepared,  at 
the  hearing,  to  introduce  testimony  to  prove  the  allegations 
contained  in  his  application. 

The  specific  grounds  mentioned  are  not  to  be  considered 
as  exclusive  of  other  grounds  for  the  action  and  eventual 
decision  of  the  Commission. 

299  The  hearing  on  the  above  mentioned  application 
will  be  held  on  August  11,  1936  at  the  hour  of  10:00 
A.  M.,  at  the  offices  of  the  Commission,  Washington,  D.  C. 

Notices  of  the  hearing  on  this  matter  are,  on  the  date  be¬ 
low  stated,  being  mailed  to  the  following  parties: 

WKZO,  Incorporated,  New  WKZO  Applicant 
Burdick  Hotel,  124  W.  Mich¬ 
igan  Ave.,  Kalamazoo,  Mich¬ 
igan. 

Woodmen  of  the  World  Life  WOW  Station  assigned  to 
Ins.  Assn.,  17th  &  Farnam  590  kc  frequency 

Sts.,  Omaha,  Nebraska. 

Edison  Electric  Illuminat-  WEEI  Station  assigned  to 
ing  Co.  of  Boston,  39  Boyls-  590  kc  frequency 

ton  St.,  Boston,  Mass. 

Johnson-Kennedy  Radio  WIND  Station  assigned  to 
Corp.,  504  Broadway,  Gary,  560  kc  frequency 

Indiana. 
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Louis  Wasmer,  Inc.,  Sprague  KHQ  Station  assigned  to 
Ave.,  &  Post  St.,  Spokane,  590  fc  frequency 

Wash. 

Durham  Radio  Corporation,  WDNC  Station  assigned  to 
c/o  J.  F.  Jarman,  Mgr.,  1500  kc  frequency 

Washington  Duke  Hotel, 

Main  St.,  Durham,  North 
Carolina. 

Constitution  Publishing  Co.,  New 
148  Alabama  St.,  S.  W.,  At¬ 
lanta,  Ga. 

Birmingham  News  Co.,  2200  New 
4th  Avenue,  North  Birming¬ 
ham,  Alabama. 

J.  R.  Maddox  &  Dr.  W.  B.  New 
Hair,  d/b  as  Chattanooga 
Broadcasting  Co.,  Summer¬ 
ville,  Georgia. 

Copies  to: 

Horace  L.  Lohnes  (WKZO)  (KHQ) 

Paul  M.  Segal  (WOW) 

Spencer  Gordon  (WEEI) 

Mabel  Walker  Willebrandt  (WIND) 

John  M.  Littlepage  (WDNC)  (J.  R.  Maddox  &  Dr.  W.  B. 
Hair) 

Ben  S.  Fisher  (Birmingham  News) 

It  for  any  reason  the  applicant  does  not  desire  a  hearing, 
he  should  notify  the  Secretary  immediately  so  that  notices 
sent  to  other  parties  may  be  cancelled. 

Dated  at  Washington,  D.  C.  July  10,  1936 

FEDERAL  COMMUNICATIONS  COMMISSION, 

JOHN  B.  REYNOLDS, 

Acting  Secretary. 


Applicant  for  per¬ 
mit  for  station  to 
operate  on  590  kc 
frequency. 
Applicant  for  per¬ 
mit  for  station  to 
operate  on  590  kc 
frequency. 

Applicant  for  per¬ 
mit  for  station  to 
operate  on  590  kc 
frequency  in  Chat¬ 
tanooga,  Tenn. 


MBA/cww 
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300  Federal  Communications  Commission  Jul  25  1936 
Received  2nd  Mail  Mail  and  Files 

Federal  Communications  Commission  Jul  25  1936 
Office  of  Secretary- 

Received  Jul  27  1936  Docket  Section 

Federal  Communications  Commission 
Washington,  D.  C. 

Broadcast  Division 

Docket  No.  2412. 

In  re  application  of:  WKZO,  Incorporated,  Kalamazoo, 

Michigan, 

For  Construction  Permit. 

Operating  Assignment  Specified : 

Frequency  . 590  kc. 

Power . 250  w.,  1  kw.  L.  S. 

Hours  of  Operation . Unlimited 

Appearance 

Comes  now  WKZO,  Incorporated,  Kalamazoo,  Michigan, 
by  its  attorney,  Horace  L.  Lohnes,  and  files  Appearance  in 
the  above-entitled  proceeding. 

I.  Notice  of  Desire  to  be  Heard. 

Pursuant  to  the  formal  notice  of  reopened  hearing  dated 
July  10,  1936,  applicant  gives  notice  that  it  once  again  de¬ 
sires  to  appear,  in  support  of  its  above-described  applica¬ 
tion,  heretofore  designated  by  this  Commission  for  further 
hearing  upon  motion  of  respondent,  WOW. 

II.  Statement  of  Facts  to  be  Proved. 

At  a  previous  hearing  on  this  application,  on  September 
7,  1934,  evidence  was  adduced  which  resulted  in  an  Exam¬ 
iner’s  report  favorable  to  the  applicant,  followed  by  this 
Commission’s  decision  of  February  8,  1936,  reaffirming  the 
Federal  Radio  Commission’s  action  of  May  15,  1934,  grant¬ 
ing  the  application.  By  the  evidence  heretofore  adduced, 
and  by  testimony  to  be  offered  at  the  reopened  hearing,  ap¬ 
plicant  expects  to  establish  the  following  facts: 
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1.  The  application  may  be  granted  within  the  purview  of 
Section  307  of  the  Communications  Act  of  1934,  as 
amended  by  the  Act  of  June  5, 1936. 

2.  The  granting  of  the  application  will  not  result  in  objec¬ 

tionable  interference  to  any  station. 

301  3.  WKZO  is  the  only  station  rendering  primary  ser¬ 

vice  to  Kalamazoo  and  vicinity. 

4.  The  programs  of  WKZO  have  been  and  are  meritorious 
and  well  designed  to  meet  the  needs  of  its  listening  audi¬ 
ence. 

5.  The  use  which  applicant  lias  made  of  its  present  assign¬ 
ment. 

6.  The  proposed  antenna  will  comply  with  the  requirements 
of  Rule  131. 

7.  The  granting  of  the  application  would  be  in  accordance 
with  good  engineering  practice. 

8.  The  applicant  is  legally,  technically,  financially  and  other¬ 
wise  qualified  to  complete  the  construction  and  operation 
of  the  station  as  proposed. 

9.  The  application  should  be  granted  notwithstanding  the 
pendency  of  other  applications. 

10.  Such  other  and  additional  facts  as  will  tend  to  prove 
that  the  granting  of  the  application  would  serve  public 
interest,  convenience  and  necessitv. 

Respectfully  submitted, 

WKZO,  INCORPORATED, 

By  HORACE  L.  LOHNES, 

Munsey  Building, 

Washington,  D.  C. 

Its  Attorney. 

District  of  Columbia,  55 :  [ 

Horace  L.  Lohnes,  being  first  duly  sworn,  deposes  and 
says  that  he  is  attorney  for  WKZO,  Incorporated,  that  he 
has  read  the  foregoing  Appearance  which  he  has  sub¬ 
scribed,  and  that  the  facts  stated  therein  are  true  of  his 
personal  knowledge,  except  such  facts  as  are  stated  on  in¬ 
formation  and  belief,  and  as  to  those  he  believes  them  to  be 
true;  that  a  copy  of  the  foregoing  Appearance  has  been 
sent  by  registered  mail,  postage  prepaid,  to  each  of  the  par- 
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ties  notified  of  the  hearing  by  the  Commission’s  notice  of 
July  10,  1936. 

HORACE  L.  LOHNES. 


Subscribed  and  sworn  to  before  me  this  24th  dav  of  July, 
1936. 

DORIS  M.  CLAXTON 


Notary  Public. 

My  commission  expires  February  15,  1941. 

303  Before  the  Federal  Communications  Commission 

Washington,  D.  C. 

Division  I — Broadcasting. 


Docket  2412. 


In  the  Matter  of  an  Application  of  WKZO,  Inc., 
For  Construction  Permit. 


Answer. 

Answering  the  notice  of  desire  to  be  heard  herein,  Wood¬ 
men  of  the  World  Life  Insurance  Association  says : 

A.  With  regard  to  the  allegations  contained  in  part  II 
thereof : 

1.  It  denies  each  and  every  allegation  in  such  part  con¬ 
tained. 

304  2.  The  notice  alleges  no  facts  in  support  of  the  ap¬ 

plication  of  the  applicant;  it  states  conclusions  of  law 
and  argument  onlv. 

B.  And  further: 

1.  The  most  effective  use  of  frequencies  classified  by  the 
commission  as  regional  frequencies  requires  that  stations 
established  upon  such  frequencies  for  night  time  operation 
render  interference-free  service  within  the  area  to  which 
such  stations  deliver  an  electrical  field  intensity  of  1  milli¬ 
volt  per  meter  or  greater;  any  congestion  of  radiobroadcast¬ 
ing  station  assignments  by  the  establishment  of  new  facili¬ 
ties  having  a  greater  interference  limit,  represents  a  cur- 
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tailment  of  the  total  available  radiobroadcasting  service. 
The  respondent’s  radiobroadcasting  station  WOW  oper¬ 
ates  at  the  frequency  of  590  kc.  with  power  of  5  kw.  during 
evening  hours.  Such  station  is  situated  some  545  miles 
from  Kalamazoo  and  will  be  expected  to  deliver  during 
evening  hours  such  an  electrical  field  intensity  in  the  Kala¬ 
mazoo  area,  if  the  present  application  be  granted,  as  to  re¬ 
strict  the  coverage  of  the  applicant’s  station  to  the  area 
within  which  that  station  would  be  able  to  deliver  an  elec¬ 
trical  field  intensity  in  excess  of  12  millivolts  per  meter, 
so  that  the  applicant  would  enjoy  little,  if  any,  coverage 
and  a  wasteful  assignment  of  the  590  kc.  frequency  would 
have  been  made. 

2.  The  antenna  proposed  by  the  applicant  cannot  be  con¬ 
structed  or  used  without  a  violation  of  the  provisions  of 

paragraph  131  of  the  Rules  and  Regulations  of  the 
305  commission,  which  provides  that  no  radiobroadcast¬ 
ing  station  may  have  its  facilities  enlarged  unless  the 
antenna  proposed  complies  with  the  requirements  of  good 
engineering  practice. 

3.  The  applicant  is  without  such  technical  proficiency  as 
should  be  shown  by  an  applicant  proposing  to  use  a  direc¬ 
tional  antenna.  The  applicant  has  not  made  reasonable  or 
any  effective  use  of  the  assignment  heretofore  allotted  to  it, 
but  has  in  effect  been  wasting  such  assignment  through  the 
operation  of  WKZO  with  an  extremely  inefficient,  unscien¬ 
tific  and  improper  antenna  system  which  has  been  operated 
in  such  a  manner  as  to  deliver  the  equivalent  of  approxi¬ 
mately  1/25  of  the  power  which  the  applicant  is  authorized 
to  use. 

4.  Under  the  technical  standards  prevailing  at  the  appli¬ 
cant’s  station,  there  is  danger  that  the  operation  of  the  pro¬ 
posed  directional  antenna  will  be  irregular  and  uncontrolled 
and  that  real  and  substantial  interference  will  be  caused 
from  tme  to  time  to  the  service  of  stations  operating  at  590 
kc.  and  adjacent  frequencies. 

5.  The  programs  of  WKZO  have  generally  been  of  in¬ 
ferior  grade,  consisting  in  large  part  of  commercial  spot  an¬ 
nouncements,  advertising  for  “walkathon  contests”,  etc. 

6.  The  granting  of  the  present  application  and  the  use  of 
a  distorted  signal  pattern  from  the  proposed  directional  an¬ 
tenna  will  so  disturb  the  allocation  of  stations  to  the  590  kc. 
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frequency  as  ultimately  to  deprive  the  commission  of  the 
opportunity  to  make  additional  assignments  to  that  fre¬ 
quency  in  areas  requiring  radiobroadcasting  service 
306  and  where  such  service  can  be  rendered  at  that  fre¬ 
quency  without  causing  additional  interference  to 
established  stations  using  it. 

7.  The  respondent  has  had  pending  before  the  commission 
for  a  long  time  its  request  to  amend  paragraphs  119  and  120 
of  the  Rules  and  Regulations  so  as  to  specify  the  frequency 
590  kc.  as  a  high-power,  regional  frequency.  Upon  this  and 
similar  requests  an  informal  hearing  will  be  held  by  the 
commission  on  October  5, 1936,  to  determine  whether  or  not 
the  public  interest  will  be  served  by  such  an  amendment. 
The  granting  of  the  present  application  would  prevent  the 
enacting  of  such  an  amendment.  The  public  interest,  con¬ 
venience  and  necessity  would  be  served  by  so  amending  the 
applicable  regulations. 

WOODMEN  OF  THE  WORLD  LIFE 
INSURANCE  ASSOCIATION. 

By  PAUL  M.  SEGAL, 

GEORGE  S.  SMITH, 

Its  Attorneys. 


State  of  Nebraska, 

County  of  Douglas,  ss: 

. says  on  oath  that  he  is . 

of  Woodmen  of  the  World  Life  Insurance  Association;  he 
has  read  the  foregoing  answer;  the  facts  alleged  in  it  are 
true  to  the  best  of  his  knowledge  and  belief. 


307  Subscribed  and  sworn  to  before  me  this . day 

of  August,  1936.  My  commission  expires . 


Notary  Public. 
To : 

WKZO,  Inc., 

New  Burdick  Hotel,  124  W.  Michigan  Ave., 

Kalamazoo,  Mich. 


*  c 
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Edison  Electric  Illuminating  Company  of  Boston, 

39  Boylston  St.,  Boston,  Mass. 

Louis  Wasmer,  Inc., 

Sprague  Ave.  &  Post  St.,  Spokane,  Wash. 

Birmingham  News  Co., 

2200  4th  Avenue,  North,  Birmingham,  Ala. 

Durham  Radio  Corporation, 

c/o  J.  F.  Jarmar,  Mgr.,  Washington  Duke  Hotel,  Main  St., 
Durham,  N.  C. 

Johnson-Kennedy  Radio  Corp., 

504  Broadway,  Gary,  Indiana. 

Constitution  Publishing  Co., 

148  Alabama  St.,  S.  W.,  Atlanta,  Georgia. 

J.  R.  Maddox  &  Dr.  W.  B.  Hair, 
d/b  as  Chattanooga  Broadcasting  Co., 

Summerville,  Georgia. 

Please  note  that  this  answer  is  being  filed  with  the  Fed¬ 
eral  Communications  commission  todav. 

PAUL  M.  SEGAL. 

August  4,  1936. 

308  Washington, 

District  of  Columbia ,  ss : 

a  Tolman,  ^a^  s  on  oath  that  on  August  4,  1936,  by 
registered  mail  (postage  prepared)  he  sent  copies  of  the 
foregoing  answer  to  each  of  the  parties  named  above. 

DAVID  E.  TOLMAN. 

Subscribed  and  sworn  to  before  me  this  4th  dav  of  Au- 
gust,  1936.  My  commission  expires . 


Notary  Public. 
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318  Before  the  Federal  Communications  Commission 

(Broadcast  Division) 

Washington,  D.  C., 

August  11,  1936. 

Docket  No.  2412 

In  the  Matter  of  Petition  of  WKZO,  Incorporated, 
Kalamazoo,  Michigan. 

Call  Letters:  WKZO 

Application  for  Construction  Permit, 
frequency  requested,  590  kc,  250  W ; 
power  requested,  1  kw,  LS. ; 

Unlimited  time. 

Present  Assignment: 

590  kc,  1  kw ; 

Daytime. 

Other  Participants : 

WIND,  Gary,  Indiana. 

WOW,  Omaha,  Nebraska. 

Birmingham  News  Company,  Birmingham,  Ala. 

WEEI  (Edison  Electric  Illuminating  Co.,  of  Boston, 
Mass. ;  WEEI  Broadcasting  Company,  Boston, 
Mass.  Intervenor.) 

The  above-entitled  matter  came  on  for  hearing  before  Ex¬ 
aminer  George  H.  Hill,  in  Room  7121  Interstate  Commerce 
Commission  Building,  at  10  o’clock,  a.m. 

Appearances : 

On  behalf  of  the  Commission: 

George  B.  Porter  and  Tyler  Berry,  Esqs. 

On  behalf  of  the  Applicant : 

H.  L.  Lohnes,  Esq.,  Munsev  Building,  Washington, 
D.  C. 

319  On  behalf  of  the  Edison  Electric  Illuminating  Com¬ 

pany  of  Boston,  Massachusetts: 

Fontaine  C.  Bradley,  Esq.,  701  Union  Trust  Building, 
Washington,  D.  C. 
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On  behalf  of  WEEI  Broadcasting  Company : 

D.  M.  Patrick  and  Karl  A.  Smith,  Esqs.,  Colorado 
Building,  Washington,  D.  C. 

On  behalf  of  the  Birmingham  News  Company: 

Ben  S.  Fisher,  Charles  T.  Way  land,  and  John  W. 
Kendall,  Esqs.,  501  Southern  Building,  Washing¬ 
ton,  D.  C. 

On  behalf  of  Station  WOW,  Omaha,  Nebraska : 

Paul  M.  Segal  and  George  S.  Smith,  Esqs.,  1010 
Shoreham  Building,  Washington,  D.  C. 

Proceedings 

The  Examiner: 

Mr.  Lohnes:  Represented. 

The  Examiner:  Are  you  ready,  Mr.  Lohnes? 

Mr.  Lohnes:  Yes. 

The  Examiner :  The  respondents  notified  are  WIND. 

(No  response.) 

The  Examiner:  WOW? 

Mr.  Segal:  Here;  represented. 

The  Examiner:  Birmingham  News  Company? 

Mr.  Wayland:  Here. 

The  Examiner:  WEEI?  1 

320  Mr.  Bradley:  Here. 

The  Examiner:  I  believe  WEEI  is  an  intervener. 

Mr.  Bradley:  The  present  operator  of  WEEI  is  a  respon¬ 
dent  ;  the  party  WEEI  Broadcasting  Company  to  which  the 
license  has  been  ordered  assigned  is  an  intervener. 

The  Examiner:  Which  respondent  or  intervener  do  you 
represent? 

Mr.  Smith:  Mr.  Bradley  represents  the  Edison  Electric 
Illuminating  Company  of  Boston,  and  D.  M.  Patrick  and 
Karl  A.  Smith  represent  WEEI  Broadcasting  Company. 

Mr.  Bradley :  Our  license  has  been  assigned. 

The  Examiner:  All  right.  Are  the  respondents  and  in¬ 
tervener  ready  to  proceed  in  this  matter?  Let  all  witnesses 
who  are  going  to  testify  in  this  case  stand  and  be  sworn. 

(Several  persons  arose  and  were  sworn  by  the  Exam¬ 
iner.) 

The  Examiner :  Who  will  you  have  first,  Mr.  Lohnes  ? 

Mr.  Lohnes:  I  have  a  question,  if  the  Examiner  please, 
-with  respect  to  the  order  of  procedure.  This  case  was 
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granted — or  this  application  was  granted  by  the  Commis¬ 
sion  on  February  8,  1936,  and  on  May  1,  1936  the  Commis¬ 
sion  granted  the  motion  of  WOW  to  reconsider  and  reopen 
the  granting  of  the  application  on  February  8, 1936  was  re¬ 
scinded.  Since  this  matter  is  reopened  on  the  motion  of 
WOW,  it  seems  to  me  that  the  logical  course  of  procedure 
would  be  to  have  the  party  filing  that  motion  to  proceed. 

The  Examiner:  What  does  the  order  of  the  Corn- 

321  mission  show  in  this  matter?  Have  you  a  copy  of  the 
order,  Mr.  Lohnes?  Mr.  Segal  or  any  one  else? 

Mr.  Segal :  I  have  a  copy  of  it  but  it  is  over  at  the  office, 
unfortunately.  I  recall  what  it  says.  The  motion  was 
granted  and  the  order  goes  on  to  state  that  the  case  is  re¬ 
opened  for  further  hearing.  Subsequently,  under  date  of 
July  10,  1936,  the  Commission  issued  a  new  notice  of  hear¬ 
ing,  setting  out  the  issues  to  be  heard  today,  and  that  was 
served  on  all  the  parties,  and  appearance  pursuant  thereto 
was  filed  by  the  applicant,  and  answers  were  filed  on  part 
of  the  respondents,  so  that  we  have  a  hearing  notice  placing 
the  burden  of  proof  on  the  applicant  and  has  been  served 
on  all  of  us. 

Mr.  Lohnes :  Well,  I  don’t  admit  the  burden  of  proceeding 
is  placed  upon  the  applicant.  The  burden  of  proof,  I  take 
it,  in  any  application  is  upon  the  applicant  until  the  Com¬ 
mission  acts.  In  this  case  the  Commission  has  acted  and 
granted  the  application.  Subsequent  thereto  there  vras  a 
motion  filed  to  reopen  the  case.  That  motion  was  not  filed 
by  WKZO ;  it  w*as  filed  by  the  respondent.  Then  the  Com¬ 
mission  adopted  a  procedure  of  their  owm.  I  don’t  know 
why  they  sent  out  a  new^  hearing  notice ;  it  has  never  been 
done  in  any  other  reopened  case  that  I  know  of,  neverthe¬ 
less  they  did.  Still,  that  doesn’t  change  the  ultimate  fact 
that  this  hearing  is  being  held  today  on  the  request  of 
WOW. 

The  Examiner :  Are  the  issues  the  same  or  are  there  new 
issues  involved? 

322  Mr.  Segal:  There  are  new  issues  set  forth  in  the 
hearing  notice  which  were  not  contained  in  either  the 

original  hearing  of  the  motion  or  any  pleading  in  the  case, 
until  the  hearing  notice  was  sent  out.  Particularly  1  direct 
attention  to  the  fact,  that  the  hearing  notice  in  its  first  para¬ 
graph  refers  to  a  law  described  as  Senate  Bill  2243,  which 
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law  did  not  prevail  either  at  the  time  of  the  original  hear¬ 
ing  notice  or  at  the  time  of  our  motion.  In  the  third  para¬ 
graph  reference  is  made  to  the  question  whether  or  not 
interference  would  result  to  the  services  of  other  appli¬ 
cants,  none  of  whom  were  specifically  mentioned. 

Also  reference  was  made  in  the  fifth  part  of  the  hearing 
notice  to  paragraph  131  of  the  rules  and  regulations  which 
did  not  prevail  at  the  previous  time,  so  that  in  those  par¬ 
ticulars  which  I  have  mentioned,  and  in  other  ways,  the 
hearing  notice  sets  out,  on  the  Commission’s  initiative,  new 
issues  which  had  not  theretofore  been  discussed.  The  Com¬ 
mission’s  action  sets  aside  its  previous  grant  of  this  ap¬ 
plication.  There  is  no  presumption  arising  from  that  grant 
having  been  made ;  it  has  been  set  aside  and  vacated. 
323  The  Examiner:  The  Examiner  is  of  the  opinion 
that  if  the  case  was  reopened  for  further  hearing, 
that  it  is  merely  a  continuation  of  the  former  hearing.  The 
Examiner  does  not  have  before  him  at  this  time  a  copy  of 
the  Commission’s  order,  but  I  assume  from  the  statement 
of  counsel  that  that  decision  was  contained  in  the  order. 

Mr.  Lohnes:  If  the  Examiner  please,  while  I  do  not  have 
a  copy  of  the  minute  itself,  I  do  have  a  copy  of  a  letter  ad¬ 
dressed  to  WKZO  by  the  Commission  under  date  of  May 
8,  1936,  wherein  it  is  stated : 

“The  Commission,  Broadcast  Division,  granted  the  mo¬ 
tion  filed  by  Woodmen  of  the  World  Life  Insurance  Asso¬ 
ciation,  reconsidered  its  action  of  February  8,  1936  in 
granting  your  application  (File  Xo.  2PB-3134-A,  Docket 
Xo.  2412,  Examiner’s  Report  Xo.  1-8)  and  vacated  said 
order,  and  remanded  said  application  to  the  docket  for  fur¬ 
ther  hearing.” 

So  the  Commission,  apparently  by  the  minute  in  question 
granted  the  motion  filed  by  WOW. 

The  Examiner:  The  Examiner  is  of  the  opinion  that  the 
hearing  should  proceed  as  if  it  were  an  original  hearing, 
subject  to  amended  bill  of  particulars.  I  do  not  see  any  ne¬ 
cessity  for  going  into  the  matters  presented  at  the  former 
hearing,  except  in  so  far  as  it  may  be  necessary  to  cover 
the  new  issues  involved. 

Mr.  Smyth:  May  I  suggest,  Mr.  Examiner,  that  WEEI 
Broadcasting  Company  was  not  a  party  to  the  old  hearing, 
and  does  not  know  what  was  in  the  record  of  that  proceed- 
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ing;  as  far  as  it  is  concerned,  this  is  a  new  hearing. 

324  The  Examiner:  Well,  as  I  understand  it,  if  they 
were  not  parties  then  they  will  have  the  privilege 

now  of  putting  on  any  testimony  they  desire. 

Mr.  Lolines :  Is  it  the  Examiner’s  ruling  then  that  I  shall 
proceed  ? 

The  Examiner:  Yes,  1  think  that  will  be  the  proper 
course. 

Mr.  Lolines:  May  I  note  an  exception  on  the  record? 

The  Examiner:  Yes,  vou  made  do  so. 

Mr.  Lohnes:  I  would  like  to  make  a  brief  opening  state¬ 
ment,  if  the  Examiner  please? 

The  Examiner:  All  right,  Mr.  Lohnes. 

Mr.  Lohnes :  This  application  of  WKZO  was  filed  with 
the  Federal  Radio  Commission  on  Februarv  26,  1934.  On 
May  15,  1934,  the  application  was  granted  without  a  hear¬ 
ing.  On  May  18,  1934  the  grant  of  May  15th  was  rescinded 
and  the  case  proceeded  to  hearing,  which  hearing  was  held 
on  September  7,  1934.  On  October  5,  1934,  a  favorable  Ex¬ 
aminer’s  report  was  issued  by  your  Honor,  pursuant  to  ex¬ 
ceptions  filed  and  request  for  oral  argument,  and  oral  argu¬ 
ment  was  held  on  Januarv  16,  1935. 

Approximately  thirteen  months  after  that  date  of  the  oral 
argument,  namely  on  February  8,  1936,  the  application  was 
granted  by  the  Commission  subject  to  the  provisions  of 
Rule  131,  and  the  effective  date  was  set  as  April  7,  1936. 

The  records  of  the  Commission,  namely  the  minute  entry 
of  February  8,  1936,  shows  that  this  application  was 
granted  and  that  a  construction  permit  was  to  be  issued 
authorizing  WKZO  to  move  the  transmitter  to  an 

325  exact  location  to  be  determined,  to  make  changes  in 
equipment,  and  change  power  from  one  kilowatt  day 

to  250  watts  nights  and  one  kilowatt  day;  change  hours  of 
operation  from  daytime  to  unlimited,  operating  upon  the 
frequency  of  590  kilocycles  employing  a  directional  an¬ 
tenna.  This  order  was  subject  to  the  provisions  of  Rule 
131  and  Rule  132.  As  1  have  stated,  this  action  of  the  Com¬ 
mission  in  granting  this  application  took  place  on  Febru¬ 
ary  8,  1936  and  the  effective  date  was  set  as  April  7,  1936. 

On  March  6,  1936,  WOW  filed  a  motion  to  reconsider  and 
reopen  the  case.  This  was  duly  opposed  by  the  applicant, 
WKZO,  and  on  April  3,  1936,  the  Commission  extended  the 
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effective  date  of  the  grant  to  April  14,  1936.  On  April  14, 
1936  the  Commission  extended  the  effective  date  to  April 
28,  1936.  On  April  24,  1936,  the  Commission  extended  the 
effective  date  to  May  29,  1936,  and  on  May  1st  1936  the  Com¬ 
mission  granted  the  motion  to  reconsider  and  reopen. 

On  Julv  10  the  Commission  mailed  out  a  new  hearing  no- 
tiee  fixing  the  hearing  date  as  today.  Subsequent  to  that 
time,  proper  appearances  were  filed  by  the  parties,  to¬ 
gether  with  the  petition  to  intervene. 

That,  in  brief,  is  the  history  of  this  application  as  shown 
by  the  official  records  of  the  Commission  and  the  actions  of 
the  Commission  taken  from  time  to  time. 

I  would  like  to  recall  Mr.  Fetzer. 

The  Examiner:  All  right,  come  around  Mr.  Fetzer. 

326  Whereupon  John  E.  Fetzer  was  called  as  a  wit¬ 
ness  on  behalf  of  the  Applicant,  and  having  been  pre¬ 
viously  sworn  was  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Lohnes: 

(.,).  Where  do  you  reside,  Mr.  Fetzer?  A.  In  Kalamazoo, 
Michigan. 

(,).  What  is  your  occupation?  A.  I  am  president  and 
general  manager  of  WKZO? 

(t).  You  are  the  same  Mr.  Fetzer  who  previously  testified 
in  this  case  on  September  7,  1934?  A.  I  am. 

(t).  WKZO  operates  daytime  only  on  590  kilocycles,  in 
Kalamazoo?  A.  That  is  right. 

(t>.  How  many  full  time  employees  does  WKZO  have?  A. 
Fou  rteen. 

(t>.  And  what  are  their  duties?  A.  We  have  one  general 
manager — 

Who  is  that  ?  A.  1  am  the  general  manager,  and  we 
have  a  program  director  who  is  also  an  announcer;  wc  have 
a  production  manager  who  is  an  announcer:  two  regular 
staff  announcers;  three  operators;  three  salesmen,  two  sec¬ 
retaries  and  one  plant  caretaker. 

(,).  And  where  is  that  transmitter  located?  A.  It 

327  is  located  approximately  three  miles  west  of  the  city 
of  Kalamazoo. 
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Q.  That  is  the  same  place  it  is  located  when  you  had  the 
hearing  before:’  A.  That  is  right. 

Q.  Where  are  the  studios  located?  A.  On  the  seventh 
floor  of  the  Burdick  Hotel,  down  town,  in  Kalamazoo. 

Q.  At  the  same  location  as  at  the  previous  hearing?  A. 
That  is  right. 

Q.  Does  WKZO  have  any  network  connections?  A.  Yes, 
it  does,  we  are  receiving  programs  from  four  networks. 

(c).  And  what  are  they?  A.  The  NBC  Blue,  the  Michigan 
Network,  Canadian  Broadcasting  System,  and  some  pro¬ 
grams  from  the  Mutual,  occasionally,  throughout  the  year. 

(t).  What  percentage  of  your  time  is  devoted  to  the  play¬ 
ing  of  phonograph  records  ?  A.  We  do  not  use  any  records 
on  the  station  whatever — we  use  transcription  services. 

Q.  And  what  transcription  services?  A.  The  NBC  tran¬ 
script  ion  service. 

Q.  Now,  Mr.  Fetzer,  I  show  you  that  which  has  been 
marked  as  Applicant’s  Exhibit  A,  and  ask  you  to  state  what 
that  is?  A.  That  is  a  program  digest  of  the  radio  pro¬ 
grams  appearing  on  WKZO,  starting  the  week  of  July  19, 
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log. 


Q.  Did  you  prepare  that  exhibit?  A.  1  did. 

(t).  And  from  what  official  source  did  you  take  the 
data  appearing  thereon?  A.  Taken  from  the  station 


Q.  In  preparing  this  exhibit  have  you  included  the  vari¬ 
ous  spot  announcements,  time  service  and  so  forth?  A.  No, 
those  conic  on  the  splii  second  station  rates;  for  the  sake 
of  brevity  we  have  included  .just  the  quarter  hour  times  as 
indicated  on  the  program  schedule. 

C>.  And  to  the  right  of  ihis  exhibit  you  have  certain  nu¬ 
merals,  sertaiu  designations, — to  what  do  they  refer?  A. 
Those  refer  to  1  lie  program  being  broadcast,  whether  it.  is 
a  local  sustaining  or  local  commercial,  or  an  NBC,  or  the 
network  whose  program  is  coining  over,  is  indicated  at  the 
bottom  of  1  lie  sheet. 

Mr.  Lolmes:  If  the  Examiner  please,  I  think  I  had  an 
Exhibit  No.  1  in  the  other  record,  and  I  am  just  pointing 
that  out  now. 

Mr.  Segal:  The  procedure  I  am  going  to  follow  is  to 
letter  mv  exhibits — mav  be  that  would  work  out  for  vou. 
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The  Examiner:  I  think  that  would  be  a  good  suggestion. 
Number  that  first  exhibit  “Applicant’s  Exhibit  A.” 

Mr.  Lohnes:  We  offer  this  exhibit  in  evidence. 

The  Examiner:  Is  there  any  objection? 

(No  response.) 

The  Examiner:  It  may  be  admitted. 

(Applicant’s  Exhibit  A  was  received  in  evidence.) 

329  By  Mr.  Lohnes: 

Q.  Mr.  Fetzer,  I  show  you  what  has  been  marked  Ex¬ 
hibit  B,  and  ask  vou  to  state  what  that  is?  A.  That  is  an 
analysis  of  the  programs  to  which  we  just  referred,  show¬ 
ing  the  number  of  hours  devoted  to  each  class  of  service. 
Also  showing  the  percentage  of  total  time. 

Q.  And  this  is  based  upon  Exhibit  No.  1 — on  Exhibit  A? 
A.  Yes. 

Q.  Did  you  prepare  it?  A.  I  did. 

Mr.  Lohnes:  I  offer  it  in  evidence. 

The  Examiner:  Any  objections?  It  may  be  received. 
(Applicant’s  Exhibit  B  was  received  in  evidence.) 

By  Mr.  Lohnes: 

Q.  I  show  you  that  which  has  been  marked  as  Exhibit  C 
and  ask  you  to  state  what  that  is  ?  A.  That  is  a  partial  list 
of  programs  which  we  call  public  service  features  heard 
over  WKZO  throughout  the  broadcasting  area. 

Q.  Are  these  currently  on  the  station?  A.  I  think  the  ma¬ 
jority  of  them  are  running  at  the  present  time. 

Q.  Except  those  that  you  have  noted  ?  A.  That  is  right. 
Q.  Did  you  prepare  this?  A.  I  did. 

Mr.  Lohnes:  I  offer  it  in  evidence. 

330  The  Examiner:  Any  objections?  It  may  be  ad¬ 
mitted. 

(Applicant’s  Exhibit  C  was  received  in  evidence.) 

By  Mr.  Lohnes : 

Q.  I  show  you  that  which  has  been  marked  as  Applicant’s 
Exhibit  D,  and  ask  you  to  state  what  that  is?  A.  This  is  a 
digest  of  special  and  seasonal  programs  that  are  heard 
over  WKVO  at  various  seasons  of  the  year. 

Q.  Did  you  prepare  this?  A.  Yes. 

Mr.  Lohnes :  I  offer  this  in  evidence. 
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The  Examiner :  Any  objections  ?  It  may  be  admitted. 
(Applicant’s  Exhibit  D  was  received  in  evidence.) 

Bv  Mr.  Lohnes : 

Q.  Now,  referring-  to  Exhibit  A  for  a  moment,  you  would 
say  that  is  a  typical  week’s  program  of  WKZO?  A.  It  is. 

Q.  Under  the  laws  of  what  State  is  WKZO  incorporated? 
A.  State  of  Michigan. 

Q.  Are  you  an  American  citizen?  A.  Yes. 

Q.  I  show  you  Exhibit  E  and  ask  you  to  state  what  that 
is  ?  A.  That  is  the  list  of  stockholders  of  WKZO  incorpo¬ 
rated. 

Q.  What  is  the  total  number  of  authorized  shares, 

331  and  how  many  are  outstanding?  A.  Ten  thousand 
shares  is  the  total  number  of  authorized,  93  per  cent 

are  owned  by  me  personally,  the  balance  owned  by  the 
stockholders  indicated  on  this  record. 

Q.  Who  is  Rita  Fetzer?  A.  My  wife. 

Q.  How  many  shares  does  she  own?  A.  One  hundred 
shares. 

Q.  So  that  between  you  and  your  wife  you  own  94  per 
cent  of  the  outstanding  stock?  A.  That  is  right. 

Q.  Did  you  prepare  this  list?  A.  I  did. 

Mr.  Lohnes:  I  offer  that  in  evidence. 

The  Examiner:  Are  all  the  officers  citizens  of  the  United 
States? 

The  Witness :  Thev  are. 

•/ 

The  Examiner:  Is  that  true  of  all  the  stockholders? 

The  Witness:  That  is  right. 

The  Examiner :  All  right.  It  is  received. 

(Applicant’s  Exhibit  E  was  received  in  evidence.) 

By  Mr.  Lohnes : 

Q.  What  is  Exhibit  F,  Mr.  Fetzer?  A.  That  is  a  current 
balance  sheet,  and  also  a  profit  and  loss  statement  for  the 
six  month’s  period  ending  June  30th  of  WKZO  Incorpo¬ 
rated. 

Q.  As  of  what  date  is  that  balance  sheet?  A.  As  of  June 
30,  1936. 

332  Q.  Did  you  prepare  that?  A.  I  did. 

Mr.  Lohnes:  I  will  offer  it  in  evidence. 


---  WOODMEN  OF  THE  WORLD  LIFE  INSURANCE  ASSOCIATION 

The  Examiner:  Any  objections?  It  may  be  admitted. 

(Applicant’s  Exhibit  F  was  received  in  evidence.) 

By  Mr.  Lohnes: 

Q.  Mr.  Fetzer,  I  show  you  that  which  has  been  marked 
Exhibit  G,  and  ask  you  to  state  what  that  is?  A.  That  is 
my  personal  balance  sheet,  showing-  my  holdings  exclusive 
of  those  in  WKZO  Incorporated. 

Q.  And  is  that  as  of  today  ?  A.  It  is. 

Q.  And  this  is  exclusive  of  your  93  per  cent  interest  in 
WKZO  Incorporated?  A.  That  is  right. 

Mr.  Lohnes:  I  offer  it  in  evidence. 

Mr.  Segal:  Objected  to  as  immaterial. 

The  Examiner:  Unless  it  is  going  to  be  shown  by  the 
testimony  that  he  proposes  to  back  up  the  station  finan¬ 
cially,  I  don’t  see  that  it  will  throw  any  light  on  the  sub¬ 
ject. 

Mr.  Lohnes :  That  will  be  shown. 

The  Examiner:  All  right.  Objection  overruled. 

(Applicant’s  Exhibit  G  was  received  in  evidence.) 

By  Mr.  Lohnes: 

Q.  Mr.  Fetzer,  the  application  in  this  case  requests  per¬ 
mission  to  erect  a  directional  antenna  at  a  site  to  be  deter¬ 
mined,  subject  to  the  Commission’s  approval  of  the 
333  exact  site.  Have  you,  Mr.  Fetzer,  any  definite  site 
in  mind  where  you  would  erect  this  directional  an¬ 
tenna  should  the  Commission  give  you  the  necessary  au¬ 
thority?  A.  Yes,  I  have. 

Q.  I  show  you  that  which  has  been  marked — 

Mr.  Segal:  May  I  ask  a  question  off  the  record? 

(Question  was  asked  by  Mr.  Segal  of  Mr.  Lohnes.) 

By  Mr.  Lohnes: 

Q.  I  show  you  Exhibit  No.  H,  and  ask  you  to  state  what 
that  is  ?  A.  That  is  a  map  of  the  city  of  Kalamazoo  and 
some  of  the  surrounding  territory,  which  includes  the  pro¬ 
posed  antenna  site  for  the  installation  of  this  directional 
antenna  if  the  application  is  granted. 

Q.  And  have  you  marked  thereon  the  location  of  this 
site?  A.  Yes,  the  site  is  indicated  with  a  red  cross  north  of 
the  city  of  Kalamazoo. 
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Q.  And  how  far  is  that  from  the  city  of  Kalamazoo?  A. 
That  is  approximately  two  and  one-half  miles. 

Q.  And  how  far  are  you  at  present?  A.  Approximately 
the  same  distance,  except  that  we  are  west  of  the  city  of 
Kalamazoo. 

Q.  And  Mr.  Fetzer  why  was  it  necessary  to  go  north  of 
the  city  to  find  the  proposed  site?  A.  Mainly  due  to  the 
fact  that  it  is  the  only  site  available  which  completely  fits 
the  conditions  involved.  The  airport  is  located  south  of  the 
town,  and  by  going  north  of  the  city  we  completely 

334  avoid  a  difficulty  with  the  aircraft  of  the  city  of  Kal¬ 
amazoo. 

Q.  And  what  are  the  decided  soil  conditions  at  this  pro¬ 
posed  site  ?  A.  It  is  largely  muck  land  in  character  on  ap¬ 
proximately  the  water  level. 

Q.  Is  that  the  same  site  concerning  which  some  testimony 
was  introduced  at  the  previous  hearing?  A.  It  is. 

Q.  Have  you  an  option  on  any  of  this  land?  A.  Yes,  I 
have  an  option  on  sufficient  ground  there  to  install  the  di¬ 
rectional  antenna  svstem. 

Q.  How  many  acres?  A.  Twenty-five  acres. 

Q.  And  should  it  become  necessary  to  have  additional 
land,  is  such  land  available?  A.  It  is. 

Q.  Mr.  Fetzer,  the  evidence  heretofore  put  into  this  rec¬ 
ord  by  your  engineering  witnesses  proposed  a  four  unit  di¬ 
rectional  antenna  system,  and  the  action  of  the  Commission 
heretofore  taken  in  connection  with  your  application  re¬ 
quired  you  to  comply  with  Rule  131.  Now  having  in  mind 
the  provisions  of  Rule  131  as  to  required  height,  what  do 
you  estimate  it  would  cost  for  the  erection  of  this  antenna 
and  base  ? 

Mr.  Segal:  I  am  going  to  object  to  that  question,  Mr.  Ex¬ 
aminer,  because  the  base  for  an  antenna  system  other  than 
that  described  in  the  application,  and  relates  to  height  of 
antenna  other  than  that  described  in  the  application. 

335  The  Woodmen  of  the  World  has  never  had  an  oppor¬ 
tunity  to  examine  any  proposed  directional  antenna 

other  than  the  one  described  in  the  application.  The  action 
of  the  Commission  at  one  time  in  granting  an  application 
for  a  different  type  of  antenna  has  been  set  aside,  can¬ 
celled.  If  a  different  antenna  than  the  one  described  in  the 
application  is  to  be  discussed  by  this  witness,  we  will  not 
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know  what  measure  of  protection  will  be  accorded  the  serv¬ 
ice  of  WOW  and  WEEI  operating  on  this  frequency,  be¬ 
cause  the  testimony  in  this  record  shows  the  type  of  antenna 
heretofore  described,  and  the  height  of  that  antenna  is  di¬ 
rectly  related  to  that  question  of  protection,  and  the  field 
intensity  radiated  from  that  antenna  toward  Omaha,  and  in 
directions  north  and  south  of  Omaha,  within  the  service 
area  of  WOW,  is  directly  related  to  the  height  specified  in 
that  antenna. 

It  would  be  placing  WOW  in  the  position  of  meeting 
something  that  it  is  not  able  to  understand  or  meet  if  the 
witness  is  to  testify  about  heights  other  than  those  de¬ 
scribed  in  the  application. 

Mr.  Bradley:  I  join  Mr.  Segal  in  the  objection. 

Mr.  Smith:  I  join  him  also. 

Mr.  Lohnes:  Well,  if  the  Examiner  please,  it  is  assumed 
that  the  Commission  is  not  going  to  grant  any  application 
unless  it  complies  with  the  rules  of  the  Commission,  par¬ 
ticularly  with  Rule  131.  This  is  a  reopened  hearing  and  the 
Commission  has  specified  in  its  previous  action  that  the  an¬ 
tenna  must  comply  with  Rule  131,  and  now  in  order  to  clar¬ 
ify  the  situation,  may  I  ask  Mr.  Fetzer,  if  you  are 
336  willing  to  comply  with  the  provisions  in  Rule  131? 

Mr.  Segal:  Mr.  Examiner,  I  object  to  that  same 
question.  There  is  only  one  way  of  amending  an  applica¬ 
tion  and  is  provided  for  by  the  regulations.  This  Commis¬ 
sion  set  aside  its  action  in  granting  this  application  pur¬ 
suant  to  the  provisions  and  subject  to  the  requirements  of 
131,  for  the  very  reason  that  an  antenna  which  would  com¬ 
ply  with  that  rule  would  not  protect  WOW  in  accordance 
with  the  predictions  made  by  Commander  Craven  and  by 
Mr.  Gillett,  who  have  already  testified  in  this  case  as  wit¬ 
nesses  for  this  applicant. 

That  was  an  erroneous  decision  and  has  been  set  aside. 
The  only  kind  of  application  that  can  be  granted  is  one  pur¬ 
suant  to  the  exact  specifications,  and  if  those  specifications 
violate  a  rule  or  regulation  of  this  Commission,  the  applica¬ 
tion  must  be  denied. 

The  Examiner :  Was  Rule  131  in  effect  when  this  appli¬ 
cation  was  made? 

Mr.  Lohnes:  Rule  131  was  not  in  effect  when  this  appli¬ 
cation  was  filed,  when  the  last  hearing  was  held. 
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The  Examiner :  I  am  going  to  permit  him  to  answer  the 
question  and  reserve  ruling  on  the  admissibility  of  it  for  the 
present. 

By  Mr.  Lohnes : 

Q.  Now,  my  question  goes  to  the  cost  of  an  antenna  which 
would  comply  with  Rule  131,  and  I  will  ask  you  to  state  if 
you  have  any  information  with  respect  to  the  cost  of  four 
towers  as  required?  A.  I  have  a  quotation  from  the  Inter¬ 
national  Basing  Company  of  Columbus,  Ohio.  They 
337  will  install  these  four  towers  with  the  adjacent  equip¬ 
ment  for  $10,000. 

Q.  What  do  you  mean  by  adjacent  equipment?  A.  Such 
as  the  proper  lighting  of  the  towers,  the  proper  installa¬ 
tion  of  the  towers,  installation  of  the  ground  system,  proper 
painting  in  accordance  with  the  Department  of  Commerce 
regulations. 

Q.  So  that  the  entire  cost  for  the  erection  of  these  four 
towers,  painted,  lighted  and  with  the  ground  system  would 
be  $10,000?  A.  That  is  right. 

Q.  And  what  additional  cost  would  be  involved  in  erect¬ 
ing  the  antenna  system  and  re-locating  your  transmitter  at 
this  proposed  location?  A.  It  would  be  necessary  to  in¬ 
stall  some  phasing  equipment,  as  I  understand  it,  in  con¬ 
nection  with  this  antenna  system  there  would  have  to  be 
some  engineering  surveys,  and  the  purchase  of  land  and 
erection  of  a  building,  which  we  estimate  would  be  a  cost 
of  $21,000. 

Q.  Does  that  include  the  cost  of  the  towers?  A.  Yes,  it 
does. 

Q.  So  that  the  entire  cost  of  re-locating  your  transmitter, 
erecting  a  building  and  buying  land  and  everything  else 
would  be  $21,000?  A.  That  is  right. 

Q.  Now,  you  own  93  per  cent  of  WKZO  Incorporated? 

A.  Yes. 

Q.  What  would  be  your  proposal  as  to  financing  the  erec¬ 
tion  of  this  antenna  at  the  site  proposed?  A.  Well, 
33S  our  financial  set-up  is  such  that  the  financing  situa¬ 
tion  pertaining  to  this  does  not  present  much  of  a 
problem.  We  have  sufficient  cash  resources  on  hand;  the 
station  is  operating  at  a  profit,  and  in  the  event  the  moneys 
in  the  corporation  are  not  immediately  available,  or  some- 
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thing  might  happen  that  we  couldn ’t  cover  it,  why,  I  would 
personally  finance  this  project,  which  I  am  able  to  do. 

Q.  And  your  personal  financial  statement  is  in  the  rec¬ 
ord.  Have  you  taken  any  recent  steps  to  purchase  new 
equipment  for  the  station?  A.  I  have. 

Q.  What  were  they?  A.  We  have  just  purchased  a  new 
1  kilowatt  Western  Electric  transmitter  which,  with  the 
permission  of  the  Commission,  we  hope  to  install  very 
shortlv. 

*  ! 

Q.  Has  application  for  such  permission  been  filed?  A. 
It  has. 

Mr.  Lohnes :  I  think  that  is  all  on  direct,  assuming  that 
the  previous  record  would  be  considered  by  the  Examiner 
also. 

The  Examiner:  Yes,  sir.  That  is  my  understanding  of 
it,  this  being  heard  on  the  order  of  the  Commission  direct¬ 
ing  a  further  hearing.  Any  cross  examination,  Mr.  Segal? 

Mr.  Segal :  I  have  a  few  questions. 

Cross  Examination 
By  Mr.  Segal: 

Q.  Mr.  Fetzer,  your  station  is  operating  at  a  profit,  I  take 
it  from  Exhibit  F,  of  three  and  one-half  thousand 
339  dollars  for  a  six  month’s  period?  A.  It  is. 

Q.  How  long  has  WKZO  been  operating  at  a 
profit?  A.  I  think  for  the  last  three  or  four  years. 

Q.  And  has  that  been  fairly  consistent?  There  haven’t 
been  any  periods  of  losses  during  the  last  three  or  four 
years  has  there?  A.  No  so  far  as  I  recall  at  the  moment. 

Q.  And  you  have  shown  in  Exhibit  G  a  total  net  personal 
worth  of  something  in  the  neighborhood  of  $40,000  have  you 
not  ?  A.  That  is  right. 

Q.  Does  that  personal  worth  that  you  represent,  to  some 
extent  represent  profits  that  you  have  received  from 
WKZO?  A.  Not  to  any  great  extent;  it  has  to  some  extent. 

Q.  You  draw  a  salary  from  WKZO  in  addition  to  the 
dividends?  A.  Yes,  I  draw  a  salary  of  $9,000  a  year  from 
WKZO. 

Q.  And  that  on  Exhibit  F  would  be  charged  off  as  an  ex¬ 
pense?  A.  Yes. 

Q.  It  is  probably  referred  to  as  the  third  item,  executive 
salaries.  Now  getting  back  to  your  program  tabulation 
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which  is  represented  mainly  by  Exhibit  A.  Let  me  ask  you 
whether  or  not  that  tabulation  reveals  that  there  are  a  num¬ 
ber  of  programs  on  your  station  that  consist  of  commercial 
announcements  made  for  a  number  of  different  firms  dur¬ 
ing  quarter  hour  or  half  hour  periods,  and  if  so,  how 

340  could  that  be  found  on  Exhibit  A?  A.  As  I  stated 
before,  we  have  not  shown  the  station  break  an¬ 
nouncements  on  this  record.  We  carry  announcements 
throughout  the  day,  brief  announcements  between  pro¬ 
grams  such  as  WOW  has  done. 

Q.  Well,  now,  I  am  not  speaking  of  those,  but  I  am  speak¬ 
ing  of  the  additional  announcement  programs,  where  there 
will  be  during  a  fifteen  minute  period  a  number  of  an¬ 
nouncements  for  local  commercial  service.  Do  you  have 
such  programs  as  that?  A.  Yes,  we  have. 

Q.  And  how  are  they  indicated  on  Exhibit  A?  Iiow  can 
one  recognize  them  ?  A.  The  program  indicated  as  8:25 
and  from  there  on  until  9  o’clock,  for  instance  on  Monday, 

July  20th,  as  a  local  sustaining  program  carries  some  spot 
announcements. 

Q.  Actually  then,  that  is  a  program  for  which  the  station 
receives  payment?  A.  Not  for  the  program  but  for  some 
of  the  announcements  that  are  heard  during  the  interven¬ 
ing  time. 

Q.  And  that  Musical  Clock  program  is  classified  by  you 
as  a  sustaining  program  in  all  your  tabulations?  A.  It  is. 

Q.  What  other  such  programs  are  there  under  various 
names  in  that  tabulation?  A.  There  are  none  as  far  as  I 
can  remember. 

Q.  Tell  me  about  this  program  called  the  Shopper’s 
Guide.  Who  sponsors  that?  A.  That  is  sponsored  by  a 
local  grocerv  firm. 

341  Q.  Just  one?  A.  One  firm,  yes. 

Q.  Who  sponsors  First  News  of  the  Day  at  7 :15? 

A.  That  is  sponsored  by  the  Kalamazoo  News  Advertiser. 

Q.  And  am  I  to  understand  then  that  the  only  announce¬ 
ment  program  that  is  carried  on  your  station  where  more 
than  one  sponsor  is  mentioned  during  the  course  of  the  pro¬ 
gram  would  be  that  Musical  Clock  program?  A.  That  is 
right. 

Q.  And  the  station  breaks?  A.  And  the  station  breaks. 
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Q.  This  sports  review  at  six  o’clock;  is  that  sponsored 
by  just  one  concern?  A.  It  is. 

Q.  What  concern  is  that?  A.  The  Independent  Oil  Com¬ 
pany. 

Q.  Can  you  tell  us  about  what  proportion  of  your  income 
comes  from  announcements?  A.  No,  I  can  not  offhand,  but 
it  is  a  relatively  small  portion  of  it. 

Q.  Do  you  have  a  number  of  five-minute  programs  dur¬ 
ing  the  course  of  a  week?  A.  No,  there  are  very  few  five 
minute  programs.  That  one  that  you  mentioned  a  moment 
ago  is  a  five-minute  program.  I  don’t  recall  any  others  at 
the  moment. 

Q.  Drug  Flashes  is  a  five  minute  program,  is  it  not?  A. 
Yes,  it  is. 

342  Q.  How  long  has  it  been  since  you  did  not  have  that 
walkathon  program?  Or  since  you  had  it,  rather? 

A.  It  must  be  a  matter  of  two  years  since  I  last  recall  a 
walkathon  program  was  over  our  station. 

Q.  Do  you  receive  any  commercial  programs  from  the 
National  Broadcasting  Company?  A.  No. 

Q.  Do  you  carry  any  Mutual  Network  programs  during 
this  week  that  you  have  classied  in  Exhibit  A?  A.  No. 

Q.  When  did  you  install  the  antenna  which  is  described 
in  your  renewal  application  as  a  double  triangle  or  triangle 
type  of  antenna?  A.  I  think  that  was  originally  installed 
when  the  transmitter  went  on  the  air. 

Q.  About  how  long  ago?  A.  Four  years  ago. 

Q.  You  have  had  some  engineering  experience  yourself, 
haven ’t  you  ?  A.  I  have  had  some  contact  with  engineering 
matters. 

Q.  You  have,  yourself,  constructed  transmitting  equip¬ 
ment  have  you  not?  A.  Yes. 

Q.  In  your  renewal  application  you  described  your  an¬ 
tenna,  I  think  I  am  quoting  from  it,  “as  a  duplicate  of  the 
Westinghouse  engineering  equipment.”  What  do  you  mean 
by  that?  A.  The  antenna  was  originally  after  one 

343  that  KDKA  had  in  Pittsburgh  some  years  ago. 

Q.  That  was  abandoned  about  six  years  ago  by  the 
Westinghouse  Company  in  Pittsburgh,  was  it  not?  A.  I 
don’t  know. 

Q.  Have  you  seen  that  antenna  at  Pittsburgh  ?  A.  I  have. 

Q.  And  you  haven’t  seen  it  at  all  during  the  last  six 
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years?  A.  I  haven’t  been  over  there  in  the  last  six  years, 
so  I  wouldn’t  know. 

Q.  Now,  just  describe  briefly  the  antenna  system  we  have 
been  talking  about,  its  height,  dimensions  and  how  it  is 
built?  A.  This  antenna  system  is  approximately,  as  I  re¬ 
call,  50  to  60  feet  high,  with  a  flat  top  triangle  arrangement 
attached  to  the  vertical  lead-in 

Q.  About  how  long  A.  I  think  they  are  about  a  hundred 
feet  on  each  side. 

Q.  Have  you  ever  made  any  studies  about  the  coverage  of 
WKZO?  A.  Yes,  we  have. 

Q.  What  has  been  the  nature  of  those  studies  ?  A.  In  the 
nature  of  field  intensitv  measurements. 

Q.  Do  you  know  the  radius  of  any  of  your  contours  ?  A. 
Yes,  we  do. 

Q.  Well,  which  contours  did  you  measure?  A.  Well,  we 
know — have  known  since  1934  that  our  coverage  has  been 
very  poor,  very  inefficient.  Our  coverage  probably 

344  is  not  any  better  than  a  50  or  100  watt  station,  that 
in  effect  was  our  motive  in  having  an  application 

pending  before  this  Commission  in  the  last  two  years  in  an 
effort  to  try  to  correct  that  situation. 

Q.  Your  present  application  requests  full  time,  does  it 
not?  A.  It  requests  full  time,  but  it  would  automatically 
correct  that  situation  in  the  installation  of  a  new  transmit¬ 
ter. 

Q.  It  is  true  that  the  antenna  you  propose  would  only 
have  an  effective  field  of  38  millivolts  per  mile?  A.  The 
one  we  proposed  previously  would  probably  have  that. 

Q.  The  antenna  which  you  are  describing  as  one 

345  that  would  correct  the  situation,  is  one  that  Comman¬ 
der  Craven  described  for  you  at  the  last  hearing,  is 

it  not?  A.  Well,  fundamentally  it  would  be  an  antenna 
after  the  order  that  he  proposed,  except  by  order  of  the 
Commission  we  would  have  to  increase  the  height  of  that 
antenna,  which  in  turn  would  increase  the  field  intensity  at 
a  mile. 

Q.  And  you  propose  to  do  that  regardless  of  the  specifi¬ 
cations  that  Mr.  Craven  testified  about.  Is  that  your  pres¬ 
ent  intention  ?  To  put  in  a  higher  antenna  than  the  one  de¬ 
scribed  by  Mr.  Craven?  A.  We  would  necessarily  have  to 
do  that  to  comply  with  131. 
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Q.  And  one  that  would  produce  a  higher  field  intensity  at 
a  mile  othan  the  one  that  you  proposed  last  time.  Is  that 
correct?  A.  As  I  understand  it  would  produce  a  higher 
field  intensity  in  the  direction  of  the  concentrated  energy, 
but  not  in  the  nulls. 

Q.  What  data  do  you  have  on  that;  what  diagrams  or 
charts  or  computations?  A.  I  have  none. 

Q.  Now,  I  trust  the  record  will  reveal  that  I  am  cross  ex¬ 
amining  along  this  line,  because  I  have  not  yet  had  a  ruling 
on  my  objection  to  the  same  line  of  testimony  brought  out 
by  Mr.  Lohnes,  but  without  waiving  the  objection  I  dictate 
it  in  the  record. 

How  old  is  the  transmitter  now  in  use  at  WTKZO,  A. 

Four  vears  old. 

*> 

346  Q.  Where  does  this  appear  on  your  financial  state¬ 
ment,  under  the  heading  techincal  equipment  on  Ex¬ 
hibit  F?  A.  Yes,  it  appears  in  that  as  a  unit  of  all  of  our 
technical  equipment  together. 

Q.  The  next  item — Western  Electric  transmitter — that  is 
not  the  transmitter  that  you  are  using?  A.  No,  that  is  the 
new  one  which  we  have  just  purchased. 

Q.  It  has  been  delivered?  A.  It  has  been  delivered. 

Q.  And  is  represented  on  the  liability  side  in  part  by  a 
note  payable  to  the  Western  Electric  Company  for  $10,000? 
A.  That  is  right. 

Q.  Now,  the  transmitter  actually  in  use  which  you  say 
vou  have  had  for  four  vears,  was  that  new  when  vou  ac- 
quired  it?  A.  Yes,  that  was  a  new  transmitter,  one  that 
was  designed  and  built  at  that  time  when  the  station  went 
on  the  air  at  Kalamazoo. 

Q.  Designed  and  built  by  whom?  A.  By  me. 

Mr.  Segal:  I  think  that  is  all  I  have. 

The  Examiner:  Mr.  Smith,  have  you  any  questions? 

Cross  Examination 
By  Mr.  Smith  : 

Q.  What  are  the  programs  of  the  Mutual  Network  that 
you  carry  over  WKZO?  A.  The  Lone  Ranger  pro- 

347  gram  has  been  carried  over  W7KZO  at  various  inter¬ 
vals — when  we  have  time  that  we  can  carry  it. 

Q.  Partially  sustaining  programs?  A.  It  is  sustaining. 

Q.  Do  you  carry  any  commercial  feature  programs?  A. 
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Not  at  the  present  time;  we  have  had  some  commercial  mu¬ 
tual  programs  and  we  are  under  contract  to  carry  another 
mutual  program  starting  in  September. 

Q.  Did  I  understand  you  to  say  you  carried  programs  of 
some  Canadian  stations?  A.  That  is  right. 

Q.  What  are  they?  A.  The  Canadian  Radio  Network 
which  is  operated  by  the  Canadian  Radio  Commission  has 
an  arrangement  for  extending  programs  over  our  Michigan 
Network;  we  pipe  some  of  our  programs  to  the  Canadian 
system  and  in  turn  they  give  us  some  of  their  programs. 

Q.  You  are  part  of  the  Michigan  Network?  A.  That  is 
right. 

Q.  Do  you  originate  any  of  those  programs  thereat  Kala¬ 
mazoo?  A.  No,  we  do  not. 

Q.  You  never  originate  any  programs  at  Kalamazoo  that 
are  piped  out  over  the  network?  A.  Yes,  we  have  origi¬ 
nated  some  commercial  shows  for  the  Mutual;  we  origi¬ 
nated  one  commercial  program  for  the  Mutual  Network. 

Q.  No,  I  mean  programs, — have  you  originated  any  pro¬ 
grams  at  Kalamazoo  that  have  been  transmitted 
348  through  the  Michigan  network?  A.  We  have,  oc¬ 
casional  programs  at  times  past,  but  have  main¬ 
tained  no  regular  schedule. 

Q.  I  do  not  mean  regular  schedule ;  how  many  programs 
have  you  originated  in  Kalamazoo  for  the  Michigan  Net¬ 
work  that  have  been  transmitted  to  the  Canadian  Radio 
Commission  for  broadcast  by  its  station  ?  A.  No. 

Q.  At  no  time  has  that  been  done?  A.  No. 

Q.  Now,  without  waiving  my  objection  already  stated  in 
the  record  concerning  this  antenna,  Mr.  Examiner,  I  would 
like  to  ask  one  or  two  questions  about  it. 

Exactly  how  high  is  this  antenna  to  be  that  you  told  Mr. 
Segal  about  which  you  would  have  to  install  to  comply  with 
Rule  131?  A.  260  feet. 

Q.  260  feet?  A.  Yes. 

Mr.  Smith :  That  is  all. 

The  Examiner:  Mr.  Bradley? 

Mr.  Bradley :  No  questions ;  I  stand  on  my  objection. 

The  Examiner:  Mr.  Wayland? 

Mr.  Wayland:  No  questions. 

The  Examiner:  Mr.  Berry? 
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Cross  Examination 
By  Mr.  Berry : 

Q.  Mr.  Fetzer,  where  did  you  state  that  your  present 
transmitter  system  is  located  with  reference  to  the 

349  city  of  Kalamazoo,  Michigan?  A.  It  is  approxi¬ 
mately  two  and  one-half  to  three  miles  west  of  the 

city  of  Kalamazoo,  Michigan. 

Q.  Two  and  one-half  miles  wTest  of  the  corporate  limits 
of  the  city  or  the  center  of  the  city?  A.  The  center  of  the 
city. 

Q.  Now,  in  connection  with  your  surveys  that  you  have 
made,  you  stated  that  you  had  knowledge  for  some  time  that 
your  coverage  was  very  inefficient.  What  has  prevented  you 
from  erecting  an  efficient  antenna  system  or  radiating  sys¬ 
tem  on  your  present  assignment?  A.  Mainly  due  to  the 
fact  that  we  have  had  an  application  pending  before  the 
Commission  since  February,  1934,  to  move  to  a  new  loca¬ 
tion,  and  that  application  has  been  one  of  those  things  that 
is  just  around  the  comer,  you  know,  to  be  settled,  it  "was 
going  to  be  a  matter  of  two  or  three  weeks  right  along  for 
the  last  two  years ;  this  matter  was  going  to  be  decided,  and 
from  the  standpoint  of  economics  or  anything  else  it  wuuld 
be  rather  foolhardy  to  invest  a  lot  of  money  in  a  transmit¬ 
ter  site  only  to  have  it  torn  down  in  a  short  while.  We  be¬ 
lieve  this  matter  should  be  decided  definitely  before  any 
such  investment  should  be  made. 

Q.  Now,  referring  to  Exhibit  H,  can  you  indicate  on  that 
map  the  approximate  location  of  the  present  transmitter 
site?  A.  You  want  me  to  point  to  it? 

Q.  If  you  can  without —  A.  Yes,  I  know  exactly  where  it 
is. 

Q.  Your  present  site,  I  understood,  is  indicated 

350  by  a  cross  mark?  A.  Yes. 

Mr.  Berry :  That  is  all. 

The  Examiner:  Anything  on  redirect?  You  may  be  ex¬ 
cused. 

Mr.Lohnes :  If  the  Examiner  please,  I  desire  to  offer  in 
evidence  as  Exhibit  I,  a  certified  copy  of  a  letter  from  the 
Commission  addressed  to  the  applicant  dated  May  8,  1936 
■wherein  the  applicant  is  advised  that  the  Commission  has 
granted  the  motion  of  W7OW  to  reopen  the  case.  I  offer 
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that  is  support  of  my  motion  made  at  the  outset  of  the  hear¬ 
ing.  I  didn’t  have  a  certified  copy  at  that  time  or  I  would 
have  introduced  it  then. 

The  Examiner:  Any  objections? 

(No  response.) 

The  Examiner:  It  may  be  admitted. 

(Applicant’s  Exhibit  I  was  received  in  evidence.) 

Mr.  Lohnes:  Then,  as  Applicant’s  Exhibit  J  I  offer  a 
certified  copy  of  a  letter  from  the  Secretary  of  the  Commis¬ 
sion  addressed  to  WKZO  dated  February  26,  1936,  wherein 
WKZO  was  advised  that  on  February  8,  1936  the  Commis¬ 
sion  had  granted  the  application  for  a  construction  permit, 
subject  to  the  site  to  be  determined  and  subject  to  Rule  131 
and  Rule  132.  I  offer  that  in  evidence. 

The  Examiner :  Any  objections  ? 

(No  response.) 

The  Examiner :  It  may  be  admitted. 

(Applicant’s  Exhibit  J  was  received  in  evidence.) 
351  The  Examiner:  Anything  further,  Mr.  Lohnes? 

Mr.  Lohnes:  Nothing  further  at  this  time. 

The  Examiner :  All  right.  Anything  on  behalf  of  any  of 
the  respondents? 

Mr.  Segal :  I  have  some  testimony. 

The  Examiner:  All  right,  Mr.  Segal. 

Whereupon  Laverne  Poast  was  called  as  a  witness  on  be¬ 
half  of  Station  WOW  and  having  been  previously  sworn 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Segal: 

Q.  What  is  your  occupation?  A.  I  am  employed  by 
Jansky  &  Bailey,  consulting  radio  engineers. 

Q.  And  in  what  capacity  are  you  employed?  A.  As  a 
radio  engineer. 

Q.  What  has  been  your  technical  education?  A.  I  at¬ 
tended  the  University  of  Wisconsin  and  obtained  my  de¬ 
gree  of  bachelor  of  science  in  electrical  engineering  in  June 
1935. 

Q.  How  long  have  you  been  in  the  employ  of  Jansky  & 
Bailey?  A.  One  year. 

Q.  What  has  been  the  nature  of  the  work  you  have  been 
doing  for  them?  A.  Most  of  my  time  has  been  used  in  mak- 
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ing  field  intensity  measurements  and  fading  studies. 

352  Q.  Did  you  have  occasion  recently  to  go  to  Kala¬ 
mazoo  for  the  purpose  of  making  field  intensity  mea¬ 
surements  there?  A.  Yes. 

Q.  When  did  you  go?  A.  I  went  in  July,  and  began  work 
July  27th. 

Q.  And  how  long  did  you  work  there  ?  A.  I  worked  until 
August  3rd. 

Q.  What  type  of  equipment  did  you  use?  A.  Used  a 
Jansky  &  Bailey  field  intensity  measuring  equipment. 

Q.  What  type  of  equipment  was  it?  A.  It  was  a  Jansky 
&  Bailey  receiver  and  standard  signal  generator,  and  Es- 
troline-Angus  automatic  recorder. 

Q.  What  type  of  location  did  you  select?  For  the  making 
of  these  measurements?  A.  I  selected  locations  that  would 
be  free  from  all  man-made  disturbances. 

Q.  Did  you  make  any  recordings  during  that  period  of 
field  intensities  in  the  Kalamazoo  area  of  Staton  AVOW?  A. 
I  did. 

Q.  How  were  you  able  to  identify  the  station?  A.  By 
station  announcements. 

Q.  Over  what  period,  day  by  day,  and  over  what  hours 
did  you  measure  that  field  intensity  and  record  it?  A.  If  I 
had  the  recordings  I  could  tell  you. 

353  Recordings  were  made  each  night,  beginning  with 
July  27th  and  ending  on  the  night  of  August  3,  1936. 

Q.  During  what  period  of  time  each  day?  A.  You  want 
the  hours  each  night  separately — 

Q.  Approximately  will  be  sufficient.  A.  Approximately 
from  8:30  p.m.  until  sign  off  of  WOW  the  following  morn¬ 
ing,  which  would  usually  be  about  2 :30  a.m. 

Q.  What  is  WOW  Exhibit  A  which  I  now  hand  you?  A. 
This  exhibit  is  a  blue  print  of  recordings  made  on  590  kilo¬ 
cycles  in  the  Kalamazoo  area. 

Q.  During  the  periods  which  you  have  described?  A. 
Yes. 

Q.  And  do  they  indicate  the  hours  and  dates  on  which  the 
measurements  were  made?  A.  They  do. 

Q.  And  do  they  indicate  the  calibration  of  the  equipment 
so  that  one  can  read  the  field  intensities?  A.  Yes. 
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Q.  How  frequently  was  the  equipment  calibrated?  A. 
The  calibration  of  the  equipment  was  checked  several  times 
each  hour,  sometimes  as  often  as  fifteen  minutes. 

Q.  Did  you  identify  any  other  radio  broadcasting  sta¬ 
tions  on  590  kilocycles  during  the  course  of  these  measure¬ 
ments?  A.  I  was  unable  to  identify  any  other  station  on 
590  kilocycles. 

Q.  Were  you  able  to  hear  Station  XEPN  at  any 

354  time?  A.  No. 

Q.  Or  WE  El?  A.  No. 

Mr.  Segal :  I  offer  Exhibit  A  in  evidence. 

The  Examiner:  Any  objection? 

(No  response.) 

The  Examiner:  It  may  be  admitted. 

(WOW’s  Exhibit  A  was  receive  in  evidence.) 

By  Mr.  Segal : 

Q.  Did  you  in  that  area  make  any  measurements  of  field 
intensity  of  WKZO?  A.  Yes. 

Q.  Where  were  they  made  and  what  did  they  consist  of? 
A.  These  measurements  consisted  of  field  intensity  mea¬ 
surements  at  distances  of  approximately  three-tenths  of  a 
mile  to  two  miles  radius  from  the  station. 

Q.  What  was  your  purpose  in  making  those  measure¬ 
ments  A.  The  purpose  in  making  these  measurements  was 
to  determine  the  radiation  of  WKZO  at  one  mile. 

Q.  I  show  you  WOW  Exhibit  B,  and  ask  you  to  state 
what  that  is  ?  A.  This  is  a  blue  print  of  the  measured  field 
intensities  of  WKZO  at  one  mile,  the  radiation  diagram  of 
Station  WKZO. 

Q.  And  does  it  accurately  represent  the  measurements 
made  by  you  in  that  area?  A.  It  does. 

Mr.  Segal:  I  offer  Exhibit  B  in  evidence. 

355  The  Examiner:  Any  objections? 

(No  response.) 

The  Examiner:  It  may  be  admitted. 

(WOW  Exhibit  B  was  received  in  evidence.) 

Mr.  Segal :  That  is  all. 

The  Examiner:  Any  cross  examination  Mr.  Lohnes? 
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Cross  Examination 
Bv  Mr.  Lohnes: 

m 

Q.  While  you  were  making  these  recordings  at  night  did 
vou  listen  to  anvother  station  that  comes  in  up  there?  A. 
Yes. 

Q.  What  station  ?  A.  WLW. 

Q.  And  does  that  come  in  fairly  good?  A.  Fairly  good. 

Q.  Did  you  listen  to  any  other  station?  A.  No;  I  listened 
to  very  few  stations,  to  save  the  battery. 

Q.  But  you  did  listen  to  a  few  others  ?  A.  WLW. 

Q.  You  listened  to  WLW?  A.  Yes. 

Q.  Was  that  the  strongest  signal  up  there?  A.  We  did  not 
measure  the  field  strength  of  WLW  at  night. 

Q.  Did  it  sound  the  loudest  or  the  strongest?  A. 

356  It  did  not  sound  any  stronger  than  WOW. 

Q.  Did  WOW  put  in  a  signal  that  you  could  listen 
to?  A.  It  did. 

Q.  Was  it  sufficient  to  override  from  a  listener’s  stand¬ 
point  any  noise  level,  in  other  words,  would  it  be  a  usable 
signal  from  a  listener’s  standpoint  in  Kalamazoo?  A.  The 
signal  overrode  other  interferences  so  that  it  was  discern¬ 
ible,  but  of  course,  it  faded. 

Q.  And  you  would  not  consider  it  a  good  signal  for  ser¬ 
vice  in  Kalamazoo  would  you?  A.  No. 

Q.  And  WOW  came  in  as  strong  as  WLW  ?  A.  As  far  as 
I  could  tell  by  listening  to  it. 

Q.  You  did  not  hear  XEPN  ?  A.  I  never  heard  that. 

Q.  Where  is  XEPN  ?  A.  In  Mexico. 

Q.  How  far  is  it  from  Kalamazoo,  do  you  know?  A.  I 
don ’t  know. 

Q.  Could  you  get  a  map  and  measure  that  for  me?  A.  I 
do  not  have  a  map  here.  I  can  get  one,  I  suppose. 

Mr.  Lohnes:  Perhaps  the  Commission’s  engineer  could 
give  you  one  ? 

(Off  the  record.) 

The  Witness :  It  is  approximately  1250  miles  from  Kala¬ 
mazoo.  (indicating  on  map) 

Bv  Mr.  Lohnes : 

357  Q.  For  the  purpose  of  making  this  part  of  the  rec¬ 
ord  complete,  will  you  measure  the  distance  from 

Petraz  Negras  to  Omaha?  A.  Approximately  900  miles. 
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Q.  You  made  measurements  there  for  certain  nights?  A. 
Eight  nights. 

Q.  You  did  not  hear  XEPN  any  of  those  nights?  A.  Never 
heard  them  at  all. 

Mr.  Lohnes :  That  is  all. 

The  Examiner:  Any  cross  examination? 

(No  response.) 

The  Examiner:  You  may  be  excused. 

Whereupon  Stuart  L.  Bailey  was  called  as  a  wit- 

358  ness  on  behalf  of  WOW,  and  having  been  previously 
sworn  was  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Segal : 

Q.  You  are  the  same  Stuart  Bailey  who  testified  pre¬ 
viously  in  this  case  ?  A.  Yes. 

Q.  Have  you  made  any  study  of  the  recordings  which 
have  been  identified  and  admitted  in  evidence  as  Exhibit  A? 
A.  Yes,  I  have  analyzed  the  recordings  with  respect  to  vari¬ 
ous  characteristics  of  them. 

Q.  What  type  of  analysis  did  you  make  of  them?  A.  An 
analysis  was  made  to  determine  the  per  cent  of  the  time 
that  the  signal  exceeded  certain  values  in  the  Kalamazoo 
area. 

Q.  And  have  you  reduced  those  analyses  to  a  graphical 
form  for  ready  reference?  A.  I  have. 

Q.  I  show  you  WOW’s  Exhibit  C  and  ask  you  tell  me  or 
tell  the  Examiner  what  that  is?  A.  Applicant’s  Exhibit  C 
is  a  graph  showing  the  distribution  of  the  signal  for  the 
second  hour  after  sunset.  I  would  like  to  point  out  that 
this  includes  the  eight  nights  which  were  included  in  the 
recordings  shown  on  WOW’s  Exhibit  A.  In  other  words, 
the  number  of  minutes  shown  on  this  exhibit  is,  in  general, 
between  400  and  500  minutes. 

359  Q.  What  signal  was  exceeded  by  WOW  in  the  Kala¬ 
mazoo  area  during  the  second  hour  after  sunset  more 

than  10  per  cent  of  the  time?  A.  A  signal  of  150  microvolts 
per  meter  or  1.5  millivolts  per  meter  was  exceeded  10  per 
cent  of  the  time  for  the  second  hour  after  sunset. 

Q.  And  what  does  that  signify  in  terms  of  interference 
to  a  signal  from  WKZO  as  it  now  operates?  A.  Using  the 
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general  accepted  ratio  of  20  to  1  for  desired  to  undesired 
signals  that  represents  a  limitation  to  the  3  millivolt  line  of 
WKZO  in  the  second  hour  after  sunset. 

Mr.  Segal:  I  offer  Exhibit  C  in  evidence. 

The  Examiner:  Any  objections? 

(No  response.) 

The  Examiner:  It  may  be  admitted. 

(WOW’s  Exhibit  C  was  received  in  evidence.) 

By  Mr.  Segal: 

Q.  What  is  Exhibit  D,  Mr.  Bailey  ?  A.  Exhibit  D  is  a 
similar  distribution  curve  showing  the  signal  exceeded  for 
various  percentages  of  the  time  for  the  third  hour  after 
sunset,  again  the  curve  including  all  of  the  minutes  for  the 
eight  ninths  of  the  recording. 

Q.  During  that  period  what  was  the  field  intensity  which 
WOW  exceeded  10  per  cent  of  the  time?  A.  245  microvolts 
per  meter. 

Q.  And  what  does  that  mean  in  terms  of  interfer- 
360  ence  to  a  listener  at  Kalmazoo  with  WKZO  operating 
full  time?  A.  Using  the  same  ratio  as  before,  that 
corresponds  to  interference  at  the  4.9  millivolt  per  meter 
line. 

Q.  What  is  WOW’s  Exhibit  E?  A.  Exhibit  E  is  a  similar 
analysis  for  the  fourth  hour  after  sunset. 

Q.  And  will  you  describe  in  terms  of  10  per  cent  what  you 
told  me  with  regard  to  the  other?  A.  Ten  per  cent  value 
in  this  case  is  355  microvolts  per  meter  which  would  cor¬ 
respond  to  interference  at  the  7.1  millivolt  per  meter  line 
of  WKZO. 

Mr.  Segal:  I  offer  Exhibit  E  in  evidence. 

The  Examiner:  Any  objections? 

(No  response.) 

The  Examiner :  It  may  be  admitted. 

(WOW’s  Exhibit  E  was  received  in  evidence.) 

By  Mr.  Segal : 

Q.  Will  you  please  describe  and  give  us  the  same  informa¬ 
tion  with  regard  to  Exhibit  F?  A.  Exhibit  F  is  a  similar 
analysis  for  the  fifth  hour  after  sunset  for  the  eighth  night. 
In  this  case,  the  signal  exceed  10  per  cent  of  the  time  with 
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360  microvolts  per  meter  or  limitation  to  the  7.2  millivolt 
line. 

Mr.  Segal:  I  offer  Exhibit  F  in  evidence. 

The  Examiner:  Any  objections? 

(No  response.) 

361  The  Examiner:  It  may  be  admitted. 

(WOW’s  Exhibit  F  was  received  in  evidence.) 

By  Mr.  Segal : 

Q.  What  is  Exhibit  G?  A.  Exhibit  G  is  a  similar  analysis 
for  the  sixth  hour  after  sunset;  the  signal  exceeded  10  per 
cent  of  the  time  in  this  case  is  390  microvolts  per  meter, 
corresponding  to  a  limitation  at  the  7.8  millivolt  per  meter 
contour. 

Mr.  Segal :  I  offer  Exhibit  G  in  evidence. 

The  Examiner:  Any  objections? 

(No  response.) 

The  Examiner:  It  may  be  admitted. 

(WOW’s  Exhibit  G  was  received  in  evidence.) 

By  Mr.  Segal : 

Q.  What  is  Exhibit  H?  A.  Exhibit  H  is  the  same  analysis 
for  the  seventh  hour  after  sunset.  The  signal  exceeded  10 
per  cent  of  the  time  for  this  curve  being  460  microvolts  per 
meter  corresponding  to  a  limitation  to  the  9.2  millivolt  per 
meter  contour. 

Mr.  Segal :  I  offer  Exhibit  H  in  evidence. 

The  Examiner:  Any  objections? 

(No  response.) 

The  Examiner:  It  may  be  admitted. 

(WOW’s  Exhibit  H  was  received  in  evidence.) 

362  By  Mr.  Segal: 

Q.  Tell  us  about  Exhibit  I,  just  what  is  that  and  what 
does  it  signify?  A.  So  far  there  has  been  no  indication  of 
the  way  the  signal  varied  on  the  different  nights  of  record¬ 
ing,  and  Exhibit  I  is  a  plot  of  the  values  observed  for  the 
eight  nights ;  on  the  lower  scale  you  will  see  the  nights  let¬ 
tered  July  27th  to  August  3rd  inclusive.  The  lower  broken 
line  connects  the  point  for  each  night  which  correspond  to 
the  signal  exceeded  10  per  cent  of  the  time  on  those  nights. 
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In  other  words,  on  the  night  of  July  27th  the  signal  ex¬ 
ceeded  195  microvolts  per  meter  10  per  cent  of  the  time. 

Now,  this  analysis  based  on  the  third  to  the  sixth  hour 
inclusive  after  sunset.  In  other  words,  at  the  time  of  the 
recording,  which  is  based  on  Eastern  Standard  Time,  it 
corresponded  to  the  hours  of  10  to  2  a.  m. ;  10  p.  m.  to  2 
a.  m. 

The  values  of  the  upper  curve  show  the  maximum  signal 
observed  by  each  night. 

Q.  And  what  was  the  maximum  signal  observed  ?  A.  On 
July  27th  it  was  slightly  over  300  microvolts  per  meter;  on 
July  28th,  600;  on  July  29th,  500;  July  30th  it  went  over  700, 
reaching  a  value  slightly  over  725  microvolts  per  meter, 
dropping  again  on  July  31st  to  470;  August  1,  the  value 
recorded  was  400;  August  2nd  it  went  over  500,  practically 
520  microvolts  per  meter,  and  dropped  again  on  the  last 
night  to  approximately  330. 

Mr.  Segal:  I  offer  Exhibit  I  in  evidence. 

The  Examiner:  Any  objections? 

363  (No  response.) 

The  Examiner :  It  may  be  admitted. 

(WOW’s  Exhibit  I  was  received  in  evidence.)  i 

By  Mr.  Segal :  I 

Q.  What  is  Exhibit  J  ?  A.  Exhibit  J  is  obtained  from  the 
data  shown  on  Exhibit  C  to  H  inclusive.  It  shows  in  the 
lower  heavy  curve  the  signal  exceeded  10  per  cent  of  the 
time  for  each  hour  after  sunset.  I  believe  I  have  already 
put  those  figures  in  the  record.  For  instance,  the  second 
hour  after  sunset,  the  signal  exceeded  150  microvolts  10  per 
cent  of  the  time.  This  is  a  summation  of  all  the  night  re¬ 
cordings.  On  the  third  hour  after  sunset  it  exceeded  almost 
250;  the  fourth  hour  and  fifth  hour  it  held  between  350  and 
360  microvolts  per  meter  and  continued  to  rise  at  the  end 
of  our  recording  up  to  the  seventh  hour  after  sunset. 

Mr.  Segal :  I  now  offer  Exhibit  J  in  evidence. 

The  Examiner:  Any  objections? 

(No  response.) 

The  Examiner :  It  may  be  admitted. 

(WOW’s  Exhibit  J  was  received  in  evidence.) 
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By  Mr.  Segal : 

Q.  What  is  WOW’s  Exhibit  K?  A.  Exhibit  K  is  a  com¬ 
pilation  of  all  of  the  results  obtained  from  the  third 
through  the  sixth  hour  after  sunset.  It  includes  a  total  of 
32  hours  recording.  In  other  words,  four  hours  for  eight 
nights.  Again  it  shows  the  signal  exceeded  for  vari- 

364  ous  percentages  of  time  for  those  particular  hours. 

You  will  notice  that  the  seventh  hour  after  sunset 

as  well  as  the  second  are  no  included,  as  the  seventh  hour 
in  general  was  higher  and  the  second  hour  was  lower. 

Q.  What  during  the  32  hours  was  the  signal  exceeded  10 
per  cent  of  the  time  on  the  part  of  WOW  in  the  Kalamazoo 
area  ?  A.  That  signal  was  350  microvolts  per  meter. 

Q.  And  would  represent  a  limitation  to  what  point  if 
WKZO  were  permitted  to  operate  unlimited  time?  A.  That 
would  represent  a  limitation  to  the  7  millivolt  contour. 

Q.  Now,  Mr.  Bailey,  all  of  these  charts  in  Exhibit  A,  the 
extracts  from  tabulations  which  are  given  in  Exhibits  B  to 
K  inclusive,  represent  do  they  not,  operation  of  WOW  with 
the  present  authorized  power  of  5  kilowatts?  A.  That  is 
right. 

Q.  And  computations  for  other  powers  can  be  made  from 
these  exhibits  by  what  method?  A.  The  field  intensity  will 
vary  as  the  square  root  of  the  power  ratio.  If  the  power  is 
cut  in  half,  the  signal  would  be  cut  to  seven-tenths  of  its 
value,  and  any  corresponding  values. 

Q.  Have  you  had  occasion  to  make  a  radiation 

365  diagram  showing  the  field  intensity  delivered  by 
WOW  at  a  mile?  A.  Yes,  I  have  made  such  dia¬ 
gram. 

Q.  And  on  what  is  that  based,  on  what  measurements, 
whose  measurements  ?  A.  I  made  those  measurements  per¬ 
sonally.  The  procedure  was  similar  to  that  described  by 
Mr.  Poast  making  a  large  number  of  observations  at  dis¬ 
tances  from  five-tenths  to  two  miles  from  the  transmitter, 
and  referring  each  of  the  measurements  to  the  field  strength 
at  a  mile  in  that  direction  by  multiplying  the  measured  field 
by  the  distance  from  the  transmitter. 

Q.  Now,  what  do  you  find  to  be  the  effective  field  of  WOW 
in  the  direction  of  Kalamazoo?  A.  That  effective  field  is 
very  nearly  or  slightly  over  200  millivolts  per  meter  at  one 
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mile  for  1  kilowatt,  which  would  correspond  to  448  or  450 
millivolts  per  meter  a  mile  for  5  kilowatt  operation. 

Q.  What  is  the  significance  of  that  figure  in  terms  of  ef¬ 
ficient  radiation  towards  Kalamazoo?  A.  I  don’t  believe  I 
understand  your  question. 

Q.  Well,  is  that  an  average  signal  strength  or  higher 
than  average  signal  strength  than  a  station  with  the  power 
and  classification  involved?  A.  I  believe  it  is  higher. 

Q.  And  would  that  then  represent  to  you  that  higher  than 
average  radiation  in  the  direction  of  Kalamazoo  would  be 
expected  ?  A.  That  is  right. 

366  Q.  Have  you  had  an  opportunity  to  study  the  ex¬ 
hibit  identified  by  your  associate,  Mr.  Poast,  and 

marked  WOW’s  Exhibit  B?  A.  Yes,  I  have  studied  that 
exhibit. 

Q.  Now,  form  that  exhibit  will  you  tell  us  what  is  the 
performance  characteristics  of  the  antenna  in  use  at 
WKZO?  A.  Well,  the  root  mean  square  value  of  the  pat¬ 
tern  shown  on  Exhibit  B  as  determined  by  a  planometer  is 
shown  by  the  dashed  or  broken  circle  and  corresponds,  I 
believe,  to  32  millivolts  per  meter  at  one  mile,  for  1  kilo¬ 
watt  operation. 

Q.  W7hat  is  the  required  efficiency  for  new  installation  of 
that  power  and  classification  and  frequency  to  determine 
the  millivolts  per  meter  at  a  mile?  A.  I  believe  the  Com¬ 
mission  requirement,  according  to  Rule  131,  is  a  certain 
minimum  height  of  antenna  or  150  millivolts  per  meter  at 
one  mile  for  one  kilowatt. 

Q.  I  take  it  then  that  your  testimony  is  that  the  efficiency 
of  the  antenna  installation  at  WKZO  as  revealed  by  Ex¬ 
hibit  B,  is  such  at  to  give  an  effective  field  of  one-fifth  of 
that?  A.  Slightly  over  one-fifth. 

Q.  And  what  would  that  signify  then  in  terms  of  ratio 
would  that  be  ration  power  effectively  delivered?  A.  The 
power  would  be  effectively  one-twenty-fifth. 

Q.  Did  you  have  an  opportunity  to  personally  inspect  the 
antenna  in  use  at  WKZO?  A.  Yes,  I  did.  I  saw  the 

367  antenna  system. 

Q.  Showing  you  applicant’s  Exhibit  M,  I  will  ask 
you  to  state  what  that  is?  A.  Applicant’s  Exhibit  M  is  a 
photograph  of  the  entire  system  at  WKZO,  taken  by  me 
personally. 
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Mr.  Segal:  I  might  say,  Mr.  Examiner,  that  these  two 
copies  of  Exhibit  M  are  not  identical  but  are  sufficiently 
similar  so  that  I  think  that  there  will  be  no  objection  owing 
to  the  fact  that  they  are  not  duplicates. 

The  Examiner:  They  are  applicant’s  Exhibit  M  or — 

Mr.  Segal:  Respondent’s;  WOW. 

By  Mr.  Segal : 

Q.  Now,  have  you  done  a  little  penciling  retouching  on 
that  exhibit?  A.  Yes,  I  have.  It  was  difficult  to  get  the 
camera  to  show  the  wires,  antenna  wires,  so  I  have  put 
them  in  by  pencil  from  the  negative.  The  wires  were  dis¬ 
cernible  on  the  negative  but  were  not  printed  out. 

Q.  Well,  does  Exhibit  M,  truly  and  correctly  and  accu¬ 
rately  represent  the  appearance  of  that  antenna  as  it  was 
when  you  inspected  it?  A.  Yes,  it  represents  that. 

Q.  And  how  recently  was  that?  A.  That  was  made  on 
August  4,  1936. 

Q.  Have  you  ever  seen  an  antenna  of  that  type  or  design 
before?  A.  No,  I  haven’t  seen  that  type  before. 

Q.  How  long  have  you  been  engaged  in  the  radio  consult¬ 
ing  engineering  practice?  A.  Six  years,  lacking  one 
368  month. 

Q.  Are  you  familiar  with  the  engineering  and  de¬ 
sign  technique  generally  prevalent  in  the  broadcasting  in¬ 
dustry  as  long  ago  as  two  years  ago?  A.  Yes,  I  am. 

Q.  Would  you  say  that  an  antenna  having  the  characteris¬ 
tics  revealed  by  Exhibit  B  of  the  type  shown  on  Exhibit  M, 
was  in  accordance  with  the  engineering  technique  of  radio 
broadcasting  as  practiced  two  years  ago?  A.  Well,  I  am 
quite  sure  that  there  were  a  great  many  antennas  which 
were  put  in  of  a  totally  different  design  which  gave  higher 
efficiency  than  that  two  years  ago. 

Q.  What  was  generally  about  the  type  of  efficiency  ob¬ 
tained  by  radio  stations  in  terms  of  millivolts  per  meter 
about  two  years  ago?  A.  It  varied  considerably.  I  believe 
at  that  time  the  Commission  considered  the  average  to  be 
125  millivolts  per  meter  per  mile.  The  number  of  stations 
which  I  was  personally  familiar  with  bettered  that  figure 
considerably,  several  of  them  being  180,  185  or  190  milli¬ 
volts  per  meter  per  mile. 
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Q.  Do  you  recall  what  the  general  average  efficiency  ob¬ 
tained  by  broadcasting  stations  was  about  four  years  ago? 
A.  I  don ’t  believe  there  was  sufficient  data  available  at  that 
time  on  measurements  close  to  the  station  to  allow  estimates 
to  be  made. 

Q.  Do  you  know  of  anything  that  is  to  be  gained 

369  in  the  design  and  operation  of  a  radio  broadcasting 
station  antenna,  by  using  a  triangular  shape  and  flat 

top,  instead  of  just  a  single  flat  top?  A.  I  don’t  believe 
there  is  any  particular  gain  in  a  diamond  shape  as  com¬ 
pared  with  any  other  shape.  A  single  wire  would  not  have 
as  great  a  capacity  as  probably  might  be  obtained  by  three 
or  four  wires,  but  I  don’t  believe  that  the  diamond  shape, 
as  such,  in  an  antenna  of  this  type  would  be  a  gain.  Of 
course,  there  are  antennas  in  use  today,  the  so-called  rombic 
type  which  are  used  in  ultra-high  frequencies  for  direc¬ 
tional  work,  but  that  is — that  bears  no  relation  to  this. 

Q.  Have  you  made  a  study  of  the  specifications  of  the  di¬ 
rectional  antenna  which  are  contained  in  exhibits  already 
in  this  record?  A.  Yes,  I  have  studied  those  exhibits. 

Q.  And  which  exhibits  reflect  the  specifications  and  char¬ 
acteristics  of  the  directional  antenna  proposed?  A.  Appli¬ 
cant’s  Exhibit  Nos.  9  and  10  were  introduced  to  show  the 
horizontal  and  vertical  radiation  on  this  proposed  antenna 
system,  and  Applicant’s  Exhibit  No.  19  was  introduced  to 
show  the  estimated  field  intensity  contours  that  would  be 
obtained. 

Q.  From  your  study  of  those  exhibits  what  did  you  find 
to  be  the  effective  field  of  the  antenna  per  kilowatt  of  op¬ 
eration?  A.  That  effective  field  was  76  millivolts  per  meter 
at  one  mile. 

Q.  And  what  was  the  height  of  the  antenna  speci- 

370  fied?  A.  Either  125  or  130  feet;  I  believe  it  was 
specified  between  the  two. 

Q.  Can  you  from  the  curve  which  is  attached  to  the  defini¬ 
tion  of  good  engineering  practice  and  made  a  part  of  Para¬ 
graph  131  of  the  rules  and  regulations,  compute  the  re¬ 
quired  height  for  590  kilocycles?  A.  Yes,  I  can  do  that  from 
the  curve  which  is  published  by  the  Federal  Communica¬ 
tions  Commission. 

Q.  And  what  is  that  figure  ?  What  does  that  figure  come 
at  as  well  as  you  can  read  the  curve?  A.  The  minimum 
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height  permitted  to  be  installed  for  a  station  of  a  maximum 
power  of  1,000  watts  is  given  by  the  Communications  Com¬ 
mission  as  slightly  under  260  feet;  I  believe  258.  The 
quarter-wave  height,  in  case  there  is  no  loading  in  the 
tower,  is  over  400  feet. 

Q.  Would  the  use  of  any  different  height  antennas  than 
those  we  have  been  discussing  change  the  field  intensity 
that  would  be  delivered  by  that  antenna?  A.  I  assume  you 
mean  if  the  height  is  increased  from — 

Q.  Or  decreased  or  changed  in  any  way?  A.  A  change  in 
the  height  of  the  antenna  in  any  way  will  affect  the  radiat¬ 
ing  field  at  one  mile. 

Q.  Would  that  affect  the  intensity  at  a  distance?  A.  Yes, 
it  will. 

Q.  Would  it  be  possible  for  you  to  predict  what  those 
effects  would  be  unless  you  had  specific  information 

371  as  to  the  exact  change  in  height?  A.  No,  it  would  not 
be  possible. 

Mr.  Segal:  That  is  all  of  the  direct  testimony  which  I 
have. 

So  that  my  record  may  be  clear,  may  I  now  move  the  ad¬ 
mission  in  evidence  of  Exhibits  A  to  M  inclusive?  I  may 
have  left  some  of  them  out. 

The  Examiner:  All  right.  Is  there  any  objection? 

(No  response) 

The  Examiner:  They  may  be  admitted.  Is  there  any 
cross-examination,  Mr.  Lohnes? 

Mr.  Lohnes:  Yes,  sir. 

The  Examiner :  Proceed  with  your  cross  examination. 

372  Cross  Examination 

By  Mr.  Lohnes : 

Q.  Referring  to  your  Exhibit  K,  I  didn’t  entirely  under¬ 
stand  your  explanation  of  that  Exhibit.  I  wish  you  would 
repeat  it  for  me.  A.  I  believe  that  I  said  that  Exhibit  K  is 
an  analysis  of  the  signals  exceeded  for  various  percentages 
of  the  time  on  a  basis  of  the  record  shown  in  Exhibit  A  for 
the  hours  from  the  third  hour  after  sunset  up  to  and  in¬ 
cluding  the  sixth  hour  after  sunset;  in  other  words,  four 
hours  at  night  for  eight  nights,  a  total  of  32  hours  record¬ 
ing.  I  believe  I  said  the  signals  exceeded  ten  per  cent  of 
the  time  for  that  period  was  350  microvolts  per  meter. 
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Q.  Was  that  the  basis  for  previous  Exhibits  D,  E,  F,  G 
and  H  ?  A.  It  is  based  upon  the  same  data  which  was  used 
in  obtaining  Exhibits  D,  E,  F,  G  and  H,  but  the  analysis  is 
somewhat  different;  in  other  words,  the  Exhibit  you  are 
talking  about — 

Q.  (Interposing)  Exhibit  K.  A.  Yes,  but  the  others,  D, 
E,  F,  G  and  H,  were  broken  down  in  terms  of  each  hour 
after  sunset  whereas  this  is  a  summation  of  all  of  the  hours, 
third  through  sixth. 

Q.  Is  it  an  average  of  the  four  hours  ?  A.  Xo,  it  is  not  an 
average.  It  is  a  summation  of  all  of  the  minutes  of  re¬ 
cording  where  the  signals  exceeded  a  certain  percentage  of 
the  time. 

Q.  What  percentage  of  the  time?  Ten  per  cent  of  the 
time?  A.  The  percentage  would  be  given  on  the 

373  curve.  In  other  words,  if  the  signal  exceeded  350,  10 
per  cent  of  the  time,  or  if  it  exceeded  150,  50  per  cent 

of  the  time. 

Q.  WOW  during  all  the  time  of  these  measurements  was 
operating  at  a  power  of  5  kilowatts  ?  A.  That  is  right. 

Q.  Do  you  know  of  any  other  regional  station  in  the 
United  States  that  operates  on  5  kilowatts?  A.  I  don't 
know  of  any,  no. 

Q.  That  was  a  high  power  regional,  speaking  of  the  so- 
called  regional  channels?  A.  Exclusive  of  the  high  power 
regionals,  I  know  of  none. 

Q.  Now,  Mr.  Bailey,  you  stated  that  on  these  exhibits  it 
would  be  very  easy  to  compute  what  the  signal  in  Kala¬ 
mazoo  would  be  if  WOW  were  operating  with  1  kilowatt. 
Now,  will  you  do  that  for  me,  please?  A.  All  of  the  signals 
which  I  gave  should  be  divided  by  a  factor  of  2.24,  if  WOW 
were  operated  on  1  kilowatt.  That  corresponds  to  the 
square  root  of  the  ration  of  5  over  1. 

Q.  Now,  then,  let  us  refer  to  Exhibit  C.  I  believe  you 
stated  that  on  Exhibit  C  a  signal  exceeded  10  per  cent  of 
the  time  at  150  microvolts  per  meter?  A.  That  is  right. 

Q.  Dividing  that  by  a  factor  of  2.24  what  would  that  be? 
A.  That  would  be  67  microvolts  per  meter. 

374  Q.  Or  a  limitation  to  1.34  microvolt.  A.  I  will 
check  that.  Check. 
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Q.  Now,  Exhibit  C  was  for  a  period  of  two  hours  after 
sunset?  A.  That’s  right.  The  second  hour  occupying  the 
time  from  one  to  two  hours  after  sunset. 

Q.  And  at  the  time  these  measurements  were  made,  at 
what  time  did  sunset  occur  in  Kalamazoo?  A.  Referring  to 
Kalamazoo  local  time,  it  occurred  upon  an  average  at 
eight  o’clock.  In  other  words,  the  average  for  July  given 
by  the  Commission  is  7 :15  p.  m.,  Central  Time.  Kalamazoo 
uses  Eastern  Time  or  Daylight  Saving,  I  don’t  know  just 
which,  but  at  any  rate  they  are  an  hour  later  so  it  would  be 
8:15  for  July.  The  time  given  by  the  Commission,  Central 
Time,  for  August  is  6:45  which  corresponds  to  7:45  in 
Kalamazoo  time.  The  average  of  those  two,  which  is  over 
the  period  we  are  talking  about,  in  other  words,  the  last 
few  days  in  July  and  the  first  few  days  in  August,  would 
be  8:00  o’clock,  Kalamazoo  time. 

Q.  Then  Exhibit  C,  or  two  hours  after  sunset,  would  be 
10 :00  o  ’clock,  Kalamazoo  time  ?  A.  From  9 :00  to  10 :00,  the 
second  hour  after  sunset. 

Q.  The  second  hour  after  sunset  would  be  from  9:00  to 
10:00,  Kalamazoo  time?  A.  That’s  right. 

Q.  Now,  refer  to  Exhibit  D,  which  considers  the  third 
hour  after  sunset,  or  from  10:00  to  11:00,  Kalamazoo  time. 

I  believe  you  stated  that  a  signal  from  WOW  ex- 
375  ceeded  ten  per  cent  of  the  time  at  245  microvolts? 

A.  That  is  right. 

Q.  Now,  dividing  that  by  a  factor  of  2.24,  what  do  you 
have  ?  A.  109. 

Q.  And  an  interference  limit  to  what?  A.  2.18. 

Q.  Millivolt  per  meter  line  ?  A.  Millivolt  per  meter  line. 

Q.  That  is  for  the  period  from  10:00  to  11:00?  A.  From 
10 :00  to  11 :00,  that  is  right. 

Q.  Now  refer  to  Exhibit  E,  which  is  the  period  11:00  to 
12:00,  Kalamazoo  time.  I  believe  you  stated  that  the 
signal  of  WOW  which  exceeded  10  per  cent  of  the  time  was 
355  microvolts  per  meter.  Dividing  that  by  2.24,  what  do 
you  have  ?  A.  159. 

Q.  Expressed  in  terms  of  limitation,  what  would  it  be? 

A.  Limitation  would  be  3.18  millivolt  line. 

Q.  Now  referring  to  Exhibit  F,  which  is  the  period  of 
12 :00  to  1 :00,  Kalamazoo  time.  I  believe  you  stated  that 
the  signal  which  exceeded  ten  per  cent  of  the  time  there 
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for  WOW  was  360  microvolts  per  meter.  Dividing  that  by 
2.24,  what  do  you  have?  A.  161. 

Q.  Expressed  in  terms  of  limitation?  A.  3.22  millivolts 
per  meter. 

Q.  3.22?  A.  Yes. 

376  Q.  Referring  to  Exhibit  G,  which  is  the  period  1 :00 
to  2 :00,  Kalamazoo  time.  I  believe  the  figure  which 

you  gave  for  WOW’s  signal  exceeding  10  per  cent  of  the 
time  was  390  microvolts  per  meter.  A.  That  is  right. 

Q.  Dividing  that  by  2.24,  what  do  you  have?  A.  174. 

Q.  Expressed  in  terms  of  limitation  with  WKZO,  what 
would  the  figure  be?  A.  3.48. 

Q.  Referring  to  Exhibit  H,  which  is  the  seventh  hour 
after  sunset,  or  the  hour  2  :00  to  3:00  in  the  morning.  I 
believe  you  said  that  the  signal  exceeding  10  per  cent  of 
the  time  of  WOW  was  460  microvolts  per  meter.  A.  That 
is  right. 

Q.  Dividing  by  2.24,  what  do  you  have  ?  A.  205. 

Q.  Expressed  in  terms  of  limitation,  what  would  it  be? 
A.  4.1. 

Q.  You  made  some  studies  out  in  Omaha  too,  during  Au¬ 
gust,  did  you  not?  A.  Yes,  I  did. 

377  Q.  Did  you  hear  station  XEPN  out  there?  A.  No, 
I  didn’t  hear  them,  but  my  studies  were  made  dur¬ 
ing  the  daytime. 

Q.  You  did  not  listen  to  them  at  night  at  all?  A.  No,  I 
did  not. 

Q.  What  frequency  does  XEPN  operate  on  if  you  know? 
A.  I  don’t  know  for  certain  now.  The  last  time  I  heard 
XEPN  I  was  doing  some  work  in  Columbia,  South  Carolina, 
measuring  the  distance  of  an  antenna,  and  found  it  to  be 
around  585  kilocycles,  and  that  was  in  May. 

Q.  You  heard  Mr.  Poast’s  testimony  that  he  didn’t  hear 
XEPN  in  Kalamazoo  ?  A.  I  did. 

Q.  And  that  Kalamazoo  was  about  twelve  hundred  miles 
from  XEPN?  A.  Yes. 

Q.  Would  you  expect  XEPN  to  be  heard  in  Omaha  on  the 
basis  of  Mr.  Poast’s  study  considering  the  fact  that  Omaha 
is  only  900  miles  away  from  XEPN?  A.  Of  course,  you 
understand  he  was  not  trying  to  listen  to  XEPN  and  for 
that  reason  didn’t  tune  his  receiver  to  that  frequency. 
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Q.  Well,  he  was  listening  to  590  kilocycles?  A.  He  was 
listening  to  590  kilocycles,  and  I  was  with  Mr.  Poast  on  the 
last  night  of  his  recording  at  Kalamazoo,  and  I  know  that 
during  the  hours  represented  by  the  record,  during  that 
time  when  the  receiver  was  doing  the  recording,  there  was 
no  sign  of  XEPN. 

Q.  Would  you  expect  any  sign  of  XEPN  in  the 

378  Omaha  area,  based  upon  your  training  and  experi¬ 
ence?  A.  Limiting  it  to  the  same  factor,  if  we  had  a 

recorder  working  in  the  Omaha  area  with  the  same  sensi¬ 
tivity,  I  would  not  expect  to  get  it  throughout  this  period. 

Q.  Your  recorder  would  be  a  little  bit  more  sensitive, 
would  it  not,  than  the  average  receiving  set?  A.  It  is  prob¬ 
ably  more  sensative,  yes. 

Q.  You  have  stated  that  you  have  examined  the  evidence 
and  exhibits  introduced  by  Commander  Craven  at  the  pre¬ 
vious  hearing  on  behalf  of  the  applicant,  referred  to  as  Ex¬ 
hibit  9  and  10  and  19?  A.  That  is  right. 

Q.  You  also  examined  his  plan  of  operation  with  this 
directional  antenna?  A.  I  read  Commander  Craven’s  state¬ 
ment  and  was  present  at  the  time  at  which  it  was  intro¬ 
duced  at  the  hearing,  and  I  am  familiar  with  the  type  of  an¬ 
tenna  system  he  proposed. 

Q.  Was  that  an  accepted  type  of  directional  antenna?  A. 

Well,  I  don’t  know  what  you  mean  by  “an  accepted  type  of 
directional  antenna.”  I  don’t  believe  there  is  any  broad¬ 
casting  station  today  using  exactly  that  type,  but  that  does 
not  necessarily  mean  that  it  wont  work.  He  proposed  four 
towers  spaced  about  a  half  wave  apart,  as  I  remem- 

379  ber  it.  There  are  two  pairs  of  towers  operating  180 
degrees  out  of  phase,  which  would  give  a  figure 

eight  pattern. 

Q.  And  you  recall  also  his  testimony,  do  you  not,  that 
this  phasing  device  was  flexible?  A.  I  don’t  recall  that  de- 
finitelv,  but  he  mav  have  said  that. 

Q.  Would  such  phasing  device  ordinarily  be  flexible  so 
that  it  could  be  adjusted?  A.  Of  course,  it  could  be  adjusted 
to  meet  the  conditions,  however  it  could  not  be  adjusted  to 
increase,  you  might  say,  the  discrimination  in  certain  direc¬ 
tions,  because  I  believe  that  the  pattern  which  he  gave  gives 
the  maximum  discrimination  in  null  directions,  and  that 
cannot  be  increased  by  adjustment.  If  it  gave  zero  in  cer- 
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tain  directions  you  could  get  no  signals  lower  than  that  and 
also  it  gave  the  widest  angle  of  protection  in  the  north. 

Q.  Is  there  any  doubt  in  your  mind  that  same  protection, 
that  same  degree  of  protection  could  be  afforded  in  the  de¬ 
sired  direction  if  the  height  of  the  towers  was  increased? 

Mr.  Segal :  That  is  objected  to. 

Mr.  Lohnes :  I  have  an  expert  witness  here  on  the  stand. 

Mr.  Segal:  There  is  no  application  pending  before  this 
Commission  for  any  different  type  of  towers  than  that 
specified  in  the  application  now  on  hearing,  and  any  discus¬ 
sion  of  different  types  of  towers  is  not  within  the  matter  of 
which  we  are  on  notice. 

380  The  Examiner:  I  will  reserve  ruling  on  it. 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness:  Knowing  the  design  of  the  original  an¬ 
tenna,  I  don’t  believe  that  tlie  degree  of  protection  specified 
in  the  original  application  could  be  obtained  by — or  rather 
at  the  same  time  increasing  the  height  of  the  towers,  as  I 
believe  the  maximum  protection  of  this  type  of  antenna 
system  was  used  for  that  hearing. 

By  Mr.  Lohnes: 

Q.  And,  in  that  particular  case  there  was  an  absolute  zero 
in  the  direction  of  Omaha,  was  there  not?  A.  In  the  nomi¬ 
nal  direction  that  is  true. 

Q.  What  direction  did  you  call  it?  A.  In  the  nominal  di¬ 
rection  of  Omaha  which  would  be  a  line  joining  Kalamazoo 
in  with  Omaha.  Of  course,  it  is  not  the  signal  actually 
within  the  city  of  Omaha,  but  rather  at  the  edge  of  it. 

Q.  You  are  familiar  with  the  coverage  of  WOW  are  you 
not?  A.  Yes,  I  am. 

381  Q.  Is  WOW  limited  to  any  extent  in  its  service 
area  by  any  station  operating  on  adjacent  frequency 

in  the  direction  of  Kalamazoo?  A.  How  do  you  mean  in  the 
direction  of  Kalamazoo?  I  don’t  believe  I  understand  vour 
question? 

Q.  Well,  is  there  any  station  between  Kalamazoo  and 
Omaha  which  would  have  some  effect  upon  the  outlying 
service  area  of  WOW?  A.  Well,  there  is  a  station — it 
used  to  be  in  Waterloo,  I  believe;  its  been  moved  closer  to 
Cedar  Rapids  Iowa  on  600  kilocycles  which  would,  to  some 
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extent,  limit  the  service  of  AVOW,  although  whether  it  is 
within  the  five-tenths  millivolt  per  meter  line,  I  do  not  know. 

It  did  not  used  to  be  when  I  studied  the  coverage  of  AVOW, 
but  it  would  affect  the  secondary  service  of  WOW  beyond 
the  half  millivolt  line;  it  did  at  that  time. 

Q.  What  would  you  say  about  the  station  in  Topeka  Kan¬ 
sas  operating  on  580  kilocycles?  A.  That  again  is  a  10 
kilocycle  separation  and  would  affect  the  coverage  of  WOW 
or  limit  it  slightly  possibly  within  the  half  millivolt  line. 

Q.  Do  you  have  any  doubt  in  your  mind  that  there  is  an 
antenna  system  that  can  be  designed  for  Kalamazoo  that 
would  afford  protection  to  the  AVOW  500  microvolt  line 
assuming  that  they  are  entitled  to  that  at  night? 

Air.  Segal:  That  is  objected  to.  AATe  are  here  to  defend 
an  assignment  of  AVOAVA  We  propose  to  stand  upon  a  hear¬ 
ing  where  the  issues  have  been  defined  in  advance  so  that 
we  can  make  preparation.  He  is  now  asking  the  wit- 
382  ness  whether  or  not  an  antenna  could  be  designed. 

AA"e  are  not  dealing  with  an  antenna  that  might  be 
designed,  but  we  are  required  here  pursuant  to  this  Com¬ 
mission’s  regulations  to  meet  a  specific  antenna,  and  I  don’t 
think  that  any  other  antenna  that  might  be  designed  can  be 
testified  about  within  our  requirements  of  the  notice  of  the 
hearing. 

The  Examiner:  Gentlemen,  I  recall  that  after  Rule  131 
was  adopted  there  was  a  great  many  applications  on  hand 
which,  of  course,  violated  the  rule  as  they  had  been  granted. 

It  was  the  policy  of  the  Commission  and  the  Examiner’s  to 
permit  testimony  to  be  introduced  to  the  effect  that  Rule  131 
would  be  complied  with  by  the  applicant,  notwithstanding 
that  they  had  requested  something  else. 

This  application  has  been  on  file  for,  as  I  understand  it, 
for  a  long,  long  time.  Now,  I  am  going  to  permit  this  testi¬ 
mony  to  go  in  as  to  whether  an  antenna  can  be  constructed 
to  comply  with  Rule  131  and  afford  the  protection,  and  re¬ 
serve  a  ruling  on  the  admissibility  of  it  at  the  present  time. 

Mr.  Segal:  I  just  want  to,  in  connection  with  that  Air. 
Examiner,  to  call  attention  to  the  specific  testimony  that 
was  given  in  the  prior  hearing  in  this  case  by  Commander 
Craven.  He  testified  with  regard  to  the  antenna  proposed. 

It  has  an  effective  field,  as  I  recall,  of  38  millivolts  which  is 
admittedly  low,  but  which  was  intended  to  be  low  primarily 
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to  have  a  factor  of  safety  with  respect  to  stations  on  the 
same  channel,  and  we  have  made  every  endeavor  to  give 
every  protection  possible.  Now,  if  this  antenna  was  origin¬ 
ally  designed  for  the  protection  of  WOW,  with  a  low 
3811  efficiency,  and  subsequently  at  this  hearing  that  pro¬ 
tection  is  taken  awav  bv  the  use  of  an  antenna  having 
a  higher  efficiency,  without  any  notice  to  us  of  the  character¬ 
istics  of  that  antenna,  the  protection  proposed  has  deprived 
us  by  a  very  general  question,  and  we  have  had  no  oppor¬ 
tunity  to  check  any  different  or  proposed  antenna  with  re¬ 
gard  to  the  feature  of  protecting  Omaha  as  proposed  in  the 
original. 

Mr.  Lohnes:  You  have  notice  that  the  Commission  grant¬ 
ed  the  same  one  subject  to  Rule  131. 

Mr.  Segal:  And  upon  a  motion  filed  by  us,  setting  up  the 
fact  that  the  Commission  was  without  the  legal  power  to 
grant  that,  the  Commission  granted  our  motion  and  set  that 
aside. 

Mr.  Lohnes:  That  is  what  you  think  is  the  reason  they 
granted  the  motion,  Mr.  Segal. 

Mr.  Segal:  Well,  that  is  what  was  alleged  in  the  motion. 

Mr.  Lohnes:  Yes,  I  might  go  that  far  with  you. 

Mr.  Segal:  And  they  granted  the  motion. 

The  Examiner:  All  right;  go  ahead  gentlemen. 

The  Witness :  I  will  have  to  answer  your  question  in  the 
affirmative,  of  course,  that  an  antenna  system  could  be  de¬ 
signed  that  would  afford  protection  to  Omaha.  I  can’t  say 
now  whether  it  can  be  done  with  four  elements  or  not; 
it  might  take  more,  but  as  a  factual  answer  such  an  antenna 
system  could  be  built. 

Mr.  Lohnes:  That  is  all. 

The  Examiner:  Any  cross  examination,  Mr.  Smith? 

Mr.  Smith:  None. 

384  The  Examiner:  Mr.  Bradley  and  Mr.  Wayland? 

(No  response.) 

The  Examiner:  You  may  be  excused. 

Gentlemen,  it  is  12:25  shall  be  suspend  at  this  time  for 
lunch  ? 

Mr.  Lohnes:  I  don’t  think  we  have  much  further  to  go, 
Mr.  Examiner. 

Mr.  Segal :  I  would  like  to  ask  two  or  three  ques¬ 
tions  if  the  Examiner  will  permit. 
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The  Examiner:  I  suggest  you  do  it  now,  so  that  the  en¬ 
tire  examination  of  the  witness  be  together  in  the  record. 

Redirect  Examination 

By  Mr.  Segal: 

Q.  Mr.  Bailey,  in  cross  examination  by  Mr.  Lohnes,  using 
Exhibit  C  to  II,  I  believe  vou  testified  about  what  would  be 
t lie  effective  signal  in  the  Kalamazoo  area  from  WOW  if  it 
were  operated  with  1  kilowatt.  Do  you  recall  that  testi¬ 
mony?  A.  Yes.  I  interpreted  that  with  the  results  of  my 
measurements. 

Q.  You  testified  that  during  certain  hours  certain  things 
could  be  expected  to  happen?  A.  That  is  right. 

Q.  Now,  how  would  those — would  those  hours  be  constant 
during  the  year  or  would  there  be  a  change  in  the  situation 
from  season  to  season?  A.  Of  course,  the  sunset  hour  ad¬ 
vances  as  winter  approaches  and  the  best  evidence  we  have 
is  that  the  signal  would  change  similarly  with  respect  to 
the  hours  after  sunset  so  that  as  winter  approaches  the 
various  times  which  we  have  mentioned  would  get  earlier 
in  the  evening. 

Q.  So  that,  for  example,  if  sunset  took  place  at  4:30,  you 
would  get  the  conditions  prevailing  for  the  third  hour  after 
sunset  at  the  period  from  6:30  p.  m.  to  7:30  p.  in., 
386  would  you  not?  A.  That  is  right. 

Q.  And  during  that  period  of  6:30  p.  m.  to  7:30 
p.  m.,  your  signal  exceeded  ten  per  cent  of  the  time  would 
be,  say,  250  microvolts  per  meter?  A.  On  a  5  kilowatt  basis, 
ves. 

Q.  And  during  the  period  from  7:30  p.  m.  to  8:30  p.  m., 
on  the  5  kilowatt  basis,  it  would  be  some  360  microvolts  per 
meter?  A.  That  is  right. 

Q.  And  during  that  period,  on  the  1  kilowatt  basis,  the 
division  you  made  for  Mr.  Lohnes  would  apply  equally?  A. 
That  is  right. 

Mr.  Segal:  That  is  all. 

Mr.  Lohnes:  I  am  not  sure  that  that  is  the  interpretation 
that  I  gave  to  his  testimony. 

The  Examiner:  Are  you  ready  for  Mr.  Davis  now? 
'Whereupon  George  C.  Davis  a  witness  called  by  the  Com¬ 
mission,  having  been  duly  sworn,  was  examined  and  testified 
as  follows: 
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The  witness:  I  am  an  engineer  in  the  Broadcast  Section 
of  the  Commission’s  Engineering  Department. 

Mr.  Berry:  Shall  I  qualify  Mr.  Davis? 

Mr.  Segal:  Not,  so  far  as  I  am  concerned. 

The  Examiner:  Let  the  record  show  that  proof  of  the 
qualifications  of  this  witness  to  testify  in  this  case  are 
waived  by  all  parties  present. 

387  Direct  Examination 

By  Mr.  Berry: 

Q.  Mr.  Davis,  have  you  examined  the  application  of 
WKZO,  Incorporated,  Kalamazoo,  Michigan,  in  file  of 
Docket  No.  2412?  A.  Yes,  sir. 

Q.  In  the  course  of  your  investigation,  what  do  you  say 
with  reference  to  any  question  of  interference  that  may  be 
involved  on  the  granting  of  that  application?  A.  There 
are  now  three  stations  located  at  less  than  the  average  rec¬ 
ommended  mileage  separation  for  the  assignment  re¬ 
quested.  Those  stations  and  their  assignments  are  as  fol¬ 
lows: 

Station  WOW,  at  Omaha,  Nebraska,  operating  on  590 
kilocycles,  is  540  miles  from  Kalamazoo,  Michigan,  and  the 
recommended  separation  for  the  assignment  requested  is 
1000  miles.  WOW  operates  with  5  kilowatts  during  the  day 
and  has  regular  authorization  for  1  kilowatt  at  night.  It 
also  has  special  authorization  for  5  kilowatts  operation  at 
night. 

Station  W7EEI,  at  Boston,  Massachusetts,  740  miles  from 
Kalamazoo,  operates  on  the  same  frequency,  590  kilocycles, 
with  1  kilowatt  at  night,  and  has  a  construction  permit  for 
the  use  of  5  kilowatts  until  local  sunset,  at  which  time  it  will 
use  a  directional  antenna  both  day  and  night.  The  rec¬ 
ommended  separation  for  that  assignment  is  1000  miles. 

Station  CRCW,  at  Windsor,  Ontario,  Canada,  operates  on 
600  kilocycles  with  500  watts  at  night  and  1  kilowatt  until 
local  sunset.  The  actual  separation  from  Windsor  to  Kal¬ 
amazoo  is  132  miles.  That  recommended  for  the 

388  assignment  requested  is  153  miles. 

If  this  application  were  granted,  I  would  expect 
that  WTOW  would  produce  severe  objectionable  interference 
with  the  service  of  W7KZO  at  night  and  would  limit  that 
station  to  its  about  7.3  millivolt  per  meter  contour.  That 
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estimate  is  based  upon  the  interference  curve  of  the  En¬ 
gineering  Department.  There  would  be  no  objectionable  in¬ 
terference  to  the  service  of  WOW  because  of  the  character¬ 
istics  of  the  proposed  directive  antenna  at  WKZO. 

Likewise,  there  would  be  no  objectionable  interference  to 
the  service  of  WEEI  at  Boston  by  the  operation  of  WKZO 
because  of  the  characteristics  of  the  directional  antenna 
proposed  to  be  used  by  WKZO.  However,  WEEI  would 
radiate  approximately  125  millivolts  per  meter  at  a  signifi¬ 
cant  angle  in  the  direction  of  WKZO  at  Kalamazoo  and 
would  limit  that  station  at  night,  or  tend  to  limit  it  at  night, 
to  its  approximate  1.6  millivolt  per  meter  contour.  That 
limitation  would  be  masked,  of  course,  by  the  limitation 
which  would  be  present  from  the  operation  of  WOW. 

Since  Windsor,  Ontario,  is  generally  in  a  null  direction 
from  the  proposed  directive  antenna  at  Kalamazoo,  I  would 
not  expect  objectionable  interference  with  the  service  of 
that  station. 

If  WOW  were  to  operate  with  1  kilowatt  at  night  and 
their  present  antenna,  I  would  expect  that  the  limitations  of 
the  service  of  WKZO  would  be  to  its  approximate  3.3  milli¬ 
volts  per  meter  contour  whereas  regional  stations  are  nor¬ 
mally  protected  to  their  1  millivolt  per  meter  contour  at 
night  and  interference  within  that  contour  is  classi- 
389  tied  as  objectionable  interference. 

Q.  Now,  while  you  are  on  the  question  of  the  dis¬ 
cussion  of  that  proposed  antenna,  what  have  you  to  say 
with  reference  to  it  as  complying  or  not  with  Rule  131  of 
the  regulations?  A.  The  antenna  proposed  in  the  appli¬ 
cation  does  not  comply  with  the  requirements  of  Rule  131 
in  so  far  as  vertical  height  is  concerned  nor  in  so  far  as  the 
indicated  efficiency  thereof  is  concerned. 

Q.  Now,  with  reference  to  the  question  of  engineering 
practice  and  the  allocation  of  a  station  where  it  receives  ob¬ 
jectionable  interference  well  within  its  1  millivolt  per  meter 
contour,  what  do  you  say  with  reference  to  engineering 
practices  in  that  regard?  A.  In  my  opinion,  such  an  allo¬ 
cation  is  not  in  accordance  with  good  engineering  practice. 

Q.  What  service  is  now  received  in  the  Kalamazoo  sec¬ 
tion,  and  in  the  City  of  Kalamazoo?  A.  The  best  service 
they  receive  is  from  WKZO  although  with  the  present  op¬ 
erating  conditions  at  WKZO  I  do  not  believe  that  to  be 
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highly  satisfactory  service  even  throughout  Kalamazoo. 
Some  service  in  parts  of  the  area  sought  to  be  served  would 
be  available  from  WELL  at  Battle  Creek,  Michigan,  oper¬ 
ating  with  100  watts  on  1420  kilocycles,  and  in  the  area 
north  of  Kalamazoo  from  WASH  and  WOOD  which  share 
time  on  1270  kilocycles  with  500  watts  at  night  and  have  a 
construction  permit  for  1  kilowatt  until  local  sunset.  Each 
station  has  identical  assignment  except  that  they  share 
time.  Those  stations  are  located  at  Grand  Rapids, 

390  Michigan,  about  forty  or  fifty  miles  north  of  Kal¬ 
amazoo  and  would  render  some  service  in  parts  of 

the  area  sought  to  be  served. 

In  addition  to  that,  there  is  secondary  service  from  var¬ 
ious  distant  clear  channel  stations  at  night. 

Q.  I  understand  there  are  several  pending  applications. 
Do  your  records  show  this?  A.  Yes,  sir.  There  are  seven 
pending  applications  which  are  involved  in  problems  of  in¬ 
terference.  Those  applications  are  B2A1108  from  Lansing, 
Michigan,  requesting  operation  on  580  kilocycles  with  500 
watts  at  night  and  1  kilowatt  until  local  sunset.  That  ap¬ 
plicant  proposed  to  use  a  directional  antenna  and  operate 
unlimited  time.  The  actual  separation  is  56  miles  and  that 
recommended  is  153.  I  have  not  had  occasion  to  investigate 
the  antenna  system  proposed  by  the  Lansing  applicant,  but 
I  would  not  expect  objectionable  interference  to  the  ser¬ 
vice  of  the  station  at  Lansing,  provided  it  did  not  radiate 
more  than  the  effective  field  in  the  direction  of  Kalamazoo. 

WEEI  at  Boston  requests  operation  under  regular 

391  authorization  of  5  kilowatts  at  night.  The  rec¬ 
ommended  separation  for  an  assignment  such  as  that 

requested  is  1600  miles.  If  this  application  were  granted, 
I  would  expect  that  WEEI  would  then  contribute  severe  ob¬ 
jectionable  interference  to  the  service  of  WKZO,  limiting 
that  station  at  night  to  its  approximate  3.6  millivolt  per 
meter  contour,  and  I  would  expect  no  objectionable  inter¬ 
ference  to  the  service  of  WEEI  because  of  the  directive  an¬ 
tenna  described  in  the  application  of  WKZO. 

An  applicant  in  Chattanooga,  Tennessee,  an  application 
filed  under  B3F-842  requests  operation  on  590  kilocycles,  1 
kilowatt,  unlimited  time,  using  a  directional  antenna,  the 
actual  separation  is  510  miles  and  that  recommended  is 
1,000. 
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As  I  recall  that  applicant  proposes  that  restriction,  or 
some  restriction  of  radiation  in  the  direction  of  Kalamazoo, 
and  I  would  not  expect  interference  to  the  Kalamazoo  sta¬ 
tion  greater  than  that  which  would  occur  from  other  sta¬ 
tions  now  licensed. 

I  believe  that  there  is  a  probability  that  some  interference 
slightly  within  the  one  millivolt  contour  of  the  Chattanooga 
station  would  occur  if  that  application  and  this  of  WKZO 
were  granted. 

An  application  from  Birmingham,  Alabama,  filed  under 
B3P-997,  requests  operation  on  590  kilocycles  with  500 
watts  at  night  and  1  kilowatt  until  local  sunset,  unlimited 
lime.  The  separation  from  Birmingham  to  Kalamazoo  is 
617  miles;  that  recommended  for  the  assignment  re- 
392  quested  is  800.  I  would  expect  that  objectionable  in¬ 
terference  from  the  Birmingham  station  would  occur 
to  service  of  WKZO,  but  since  the  maximum  radiation  at 
night  indicated  in  the  application  of  WKZO  is  about  63  mill¬ 
ivolts  per  meter,  I  would  not  expect  objectionable  inter¬ 
ference  to  the  service  of  the  Birmingham  station. 

An  applicant  from  Atlanta,  in  application  filed  under 
B3P-957  requests  operation  on  590  kilocycles  with  1  kilo¬ 
watt,  unlimited  time.  Atlanta  is  about  600  miles  from  Kal¬ 
amazoo.  The  recommended  separation  for  the  assignment 
requested  is  1,000  miles.  If  both  applications  were  granted 
I  would  expect  that  the  Atlanta  station  would  then  limit  or 
tend  to  limit  WKZO  within  its  2  millivolt  per  meter  con¬ 
tour  at  night,  but  that  there  would  be  no  objectionable  in¬ 
terference  to  the  Atlanta  station,  or  that  WKZO  at  least 
would  no  provide  the  predominant  source  of  objectionable 
interference  to  that  station. 

An  application  from  Durham,  North  Carolina,  filed  under 
B3P-156  from  WDNC,  requesting  authority  to  operate  on 
590  kilocycles  with  1  kilowatt,  unlimited  time.  Durham  is 
about  565  miles  from  Kalamazoo.  The  recommended  sep¬ 
aration  for  the  assignment  requested  is  1,000  miles.  In 
that  case,  I  would  expect  the  Durham  station  if  licensed,  to 
contribute  objectionable  interference  to  WKZO  at  night  to 
about  its  2.4  millivolt  per  meter  contour,  but  I  would  not 
expect  objectionable  interference  to  the  Durham  station 
from  WKZO. 
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WOW  at  Omaha,  Nebraska,  in  application  filed  under 
B4P-120  requests  regular  authorization  to  operate  with  5 
kilowatts  at  night  on  590  kilocycles.  The  recom- 

393  mended  separation  for  the  assignment  here  re¬ 
quested  is  1600  miles,  while  the  actual,  as  1  have  pre¬ 
viously  stated,  is  530  miles.  In  that  case  I  would  expect 
that  the  interference  which  is  prevalent  in  the  Kalamazoo 
area  would  not  be  altered,  but  that  WOW  would  then  be 
operating  with  a  regular  authority  rather  than  the  special 
authorization  which  it  now  has.  That  would  be  the  only 
variation  in  intensity,  or  only  variation,  rather,  as  it  would 
not  be  a  variation  in  intensity  of  the  interference. 

The  Examiner:  As  I  understand  it,  to  sum  all  this  up,  the 
granting  of  the  proposed  application  and  the  operation  of 
the  station  as  proposed  in  the  application  would  not  cause 
any  interference  to  any  existing  service,  but  would  be  in- 
terferred  with  by  the  various  stations  named? 

The  Witness:  Correct. 

The  Examiner:  All  right*  Any  cross  examination,  Mr. 
Lohnes? 

Mr.  Lohnes:  I  would  like  to  ask  a  couple  of  questions 
with  regard  to  service  from  other  stations  in  Kalamazoo. 

Cross  Examination 

By  Mr.  Lohnes : 

Q.  WKZO  operates  daytime  hours  only?  A.  Yes,  sir. 

Q.  And  you  referred  to  the  possibility  of  WELL  at  But¬ 
tle  Creek  rendering  service  to  some  parts  of  the  Kalama¬ 
zoo  area.  Is  that  true  at  night?  A.  I  mentioned  in  part 
of  the  area  sought  to  be  served  that  would  be  outside 

394  of  the  town  of  Kalamazoo.  The  distance  where  Kal¬ 
amazoo  is  with  the  location  of  WELL  is  about  20 

miles  airline,  and  WELL  would  not  be  expected  to  render 
any  satisfactory  service  in  Kalamazoo  at  night,  but  it  would 
render  some  service  in  territory  east  of  Kalamazoo  and  pos¬ 
sibly  say,  for  seven  or  eight  miles  east,  of  Kalamazoo  into 
Battle  Creek,  but  not  in  a  territory  directly  adjacent  and 
east  of  Kalamazoo.  It  would  render  no  consistent  satis¬ 
factory  service  north,  south,  or  west  or  within  Kalamazoo. 

Q.  Would  you  describe  the  possible  service  from  WOOD 
and  WASH?  A.  That  would  not  be  satisfactory  within 
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Kalamazoo  at  all,  but  in  the  area  north  of  Kalamazoo  it 
would  render  a  degree  of  service. 

The  Examiner:  What  is  the  distance  between  WOW  and 
Kalamazoo  ? 

The  Witness:  540  miles.  WOW  is  at  Omaha. 

By  Mr.  Lohnes: 

Q.  And  under  ordinary  conditions,  what  would  be  the 
recommended  mileage  separation  to  Omaha  in  order  to  af¬ 
ford  protection  from  WOW?  A.  In  the  usual  case  that 
would  be  640  miles.  Assuming  a  non-directive  antenna. 

Q.  Assuming  a  non-directive  antenna?  A.  At  Kalama¬ 
zoo. 

Q.  And  the  distance  to  WEEI  is  740  miles?  A.  Yes,  sir. 

Q.  So  that,  in  order  to  protect  WEEI  no  direc- 
395  tional  antenna  whatever  would  be  necessary?  A. 

That  is  correct. 

Q.  You  have  also  referred  to  assignments  which  result  in 
some  unusual  limitations  to  the  service  areas  as  not  being 
in  accordance  with  good  engineering  practice.  There  are  a 
number  of  stations  operating  in  the  United  States  that  are 
limited  a  wav  bevond  the  one  millivolt  line,  isn’t  that  true? 
A.  Yes  sir,  there  are. 

Mr.  Lohnes:  I  think  that  is  all. 

The  Examiner:  Mr.  Davis,  if  this  limitation  should 
occur  of  7.3  millivolts  per  meter,  would  that  be  an  improved 
service  to  the  Kalamazoo  area  or  would  it  not? 

The  Witness:  Yes,  it  would  be  an  improved  service  be¬ 
cause  at  the  present  time  at  night  this  station  provides  no 
service  to  Kalamazoo.  However,  it  would  be  on  this  fre¬ 
quency,  and  with  the  power  here  requested  and  the  an¬ 
tenna  proposed,  the  radius  to  the  useful  service  contour  at 
night  would  be  approximately  three  or  four  miles;  not  much 
more  than  that.  That  is  based  upon  the  description  of  the 
antenna  which  is  proposed  in  the  application,  together  with 
the  exhibit  submitted  by  the  applicant. 

By  Mr.  Lohnes : 

Q.  Tt  would  cover  Kalamazoo  then,  would  it  not?  A. 
With  a  location  about  two  and  half  miles  northwest  of  Kala¬ 
mazoo,  it  would  barely  include  the  entire  town.  There  may 
be  some  fringes  of  the  southeastern  portion  of  the  town  that 
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would  really  receive  severe  interference,  and  the  service  of 
the  station  might  then  be  unsatisfactory. 

Q.  Of  course,  you  were  assuming  the  present  loca- 

396  tion.  The  proposed  location  was  directly  north?  A. 
That  is  right.  With  the  proposed  location  directly 

north,  I  think  the  entire  town  would  probably  just  come 
within  the  limit  of  acceptable  service  at  night. 

The  Examiner:  Would  you  say  that  there  is  any  accept¬ 
able  service  there  at  night  now  ? 

The  Witness :  Xo  acceptable  primary  service,  no  sir. 

The  Examiner:  If  this  proposed  antenna  were  increased 
in  height  to  comply  with  Rule  131,  what  would  be  the  re¬ 
sult  ? 

The  Witness:  The  question  should  also  be  based  upon 
the  use  of  a  similar  antenna  with  similar  spacing  and  phas¬ 
ing,  but  merely  an  increase  in  efficiency.  In  that  case,  the 
useful  service  area  would  be  increased  without  the  produc¬ 
tion  of  objectionable  interference  to  the  service  or  normally 
protected  service  of  WOW  or  WEEI.  It  would,  however, 
greatly  increase  the  radiation  north  and  south  generally 
and  produce  problems  of  interference  with  those  pending 
applications  in  the  southern  states  which  differ  from  the 
problems  which  exist  in  connection  with  the  application  as 
it  stands.  In  that  case,  increased  radiation  would  occur  in 
those  directions,  and  the  interference  to  those  stations  in 
Birmingham,  Atlanta,  Durham,  and  so  forth,  would  be  in¬ 
creased  proportionately  to  the  increase  in  efficiency. 

The  Examiner:  What  about  the  existing  service? 

397  The  Witness:  I  think  I  mentioned  WOW  and 
WEEI.  I  would  expect  no  objectionable  interference 

to  those  stations  nor  would  I  expect  any  to  the  station  at 
Windsor,  Ontario,  because  of  the  characteristics  of  the  pro¬ 
posed  directional  antenna  in  so  far  as  the  comparative 
radiation  pattern  is  concerned. 

The  Examiner:  Do  vou  mean  this  is  true  if  the  antenna 
were  increased  in  height  ? 

The  Witness:  Yes  sir,  that  is  it. 

By  Mr.  Lohnes: 

Q.  May  I  ask  what  service  is  available  in  Omaha?  A.  Ser¬ 
vice  from  WOW  and  WAAU  operating  on  500  watts  and 
660  kilocycles,  daytime  only.  Those  stations  would  be  the 
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only  ones  that  would  provide  consistent  primary  service  to 
the  city  of  Omaha.  Station  KOIL,  at  Council  Bluffs,  Iowa, 
operating  with  1  kilowatt  on  1260  kilocycles  and  having 
2 ]/2  kilowatts  until  local  sunset,  would  also  render  generally 
satisfactory  service  throughout  Omaha.  Secondary  service 
from  the  various  distant  clear  channel  stations  would  also 
be  available  in  Omaha  at  night. 

Mr.  Lohnes :  That  is  all. 

Mr.  Segal:  May  I  ask  a  few  questions? 

Cross  Examination 
By  Mr.  Segal : 

Q.  Will  you  compare  the  proposed  daytime  service  from 
this  proposed  antenna  with  what  could  be  expected  during 
the  daytime  from  the  use  of  a  conventional  efficient  antenna 
in  Kalamazoo?  A.  The  proposed  daytime  service 
398  would  be  much  inferior  in  signal  intensity  to  that 
which  would  occur  from  a  station  with  radiating  ef¬ 
ficiency  equal  to  that  now  required  by  the  vertical  height 
requirements  or  efficiency  requirements  of  Rule  131. 

Q.  And  would  that  apply  whether  or  not  the  directional 
antenna  were  operated  with  directional  qualities  in  the  day¬ 
time?  A.  Yes,  it  would. 

Q.  Now,  so  that  by  comparison  of  the  proposed  antenna 
with  a  normal  antenna  there  would  be  an  increase  in  the 
nighttime  service  but  a  reduction  in  the  davtime  service, 
that  is,  a  reduction  in  the  area  which  would  be  served  in  the 
daytime  as  compared  with  the  conventional  antenna  of  re¬ 
quired  efficiency?  A.  I  think  that  in  either  case  if  we  had 
a  conventional  antenna  of  the  efficiency  now  required  that 
there  would  be  an  increase  in  useful  service  area. 

Q.  In  making  your  computations  as  to  the  degree  of  in¬ 
terference  to  be  expected  in  Kalamazoo  from  the  Commis¬ 
sion  curve,  did  you  give  effect  to  the  testimony  of  the  200 
millivolt  per  meter  efficiency  at  Omaha?  A.  I  did. 

Q.  Which  curve  did  you  use?  Did  you  use  the  so-called 
Bucharest  curves  on  that?  A.  No,  I  used  the  old  interfer¬ 
ence  curve  which  has  previously  been  used,  and  it  agrees 
very  well  in  this  case  with  the  results  of  the  measurements 
of  Mr.  Bailey, — or  Mr.  Poast,  I  should  say. 
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Q.  If  the  Bucharest  curves  were  used,  would  you  get  a 
higher  limitation!  A.  Yes,  I  would. 

399  Q.  Approximately  to  what! 

Mr.  Lohnes:  I  object  to  the  materiality  of  that 
questions,  Mr.  Examiner.  It  is  purely  academic,  because 
the  witness  has  stated  that  the  old  curves  of  the  Commis¬ 
sion  agreed  very  closely  with  the  measurements  put  in  the 
record  here.  What  difference  does  it  make  what  any  other 
kind  of  a  curve  would  show  ! 

The  Examiner :  I  will  permit  it  to  go  in.  If  the  Commis¬ 
sion  has  two  methods  of  figuring  out  the  same  thing,  I  will 
let  it  go  in  for  what  it  is  worth. 

The  Witness:  If  I  were  to  use  the  curve  in  that  case 
which  I  believe  to  be  most  nearly  applicable,  that  is  the 
curve  for  the  second  hour  after  sunset  where  the  average 
signal  exceeded  10  per  cent  of  the  time,  it  would  give  me  a 
limitation  to  about  5  millivolts  at  that  distance.  I  might 
say  that  the  curve  which  has  been  published  has  consider¬ 
able  variation  from  one  distance  to  another,  and  sufficient 
study  has  not  yet  been  made  or  published  to  smooth  out 
those  variations,  and  there  is  a  difference  in  the  results  ob¬ 
tained  in  this  case. 

By  Mr.  Segal: 

Q.  On  what  measurements  is  the  so-called  Bucharest 
curve  based!  A.  It  is  based  upon  measurements  taken  dur¬ 
ing  what  is  known  as  the  clear  channel  survey  of  1935. 

Q.  Does  it  represent  a  great  number  of  measurements! 
A.  Yes,  they  do.  However,  I  might  say  that  this  is  only 
a  partial  analysis  thereof. 

400  Q.  In  making  a  statement  with  regard  to  recom¬ 
mended  separations,  you  referred  to  some  mileage 

tables  that  had  been  published  by  the  Commission  in  the 
Fifth  Annual  Report  of  the  Federal  Radio  Commission, 
did  you  not?  A.  Yes,  sir. 

Q.  Those  were  based  on  what  efficiencies  for  antennas? 
A.  Those,  at  that  time,  were  based  upon  the  antenna  effi¬ 
ciency  of  125  millivolts  per  meter  with  unattenuated  field 
of  one  mile. 

Q.  Was  that  done  because  of  the  belief  in  the  Engineer¬ 
ing  Department  that  that  represented  the  efficiency  of  re¬ 
gional  stations  ?  A.  I  don ’t  know  whether  it  was  the  belief 
or  not.  I  did  not  make  them  up. 
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Q.  But  it  was  the  assumption  of  your  Department  that 
that  was  the  average?  A.  That  it  was  a  reasonable  value. 

Q.  And  how  old  are  those  mileage  tables?  A.  Those 
tables  are  now  four  years  and  a  few  months  old.  They 
wrere  made  in  July,  1932. 

Q.  And  would  you  say  that  it  was  consistent  with  the 
general  engineering  practice  and  average  results  accom¬ 
plished  some  four  years  ago  that  a  station  operating  with 
1  kilowatt  should  have  an  efficiency  represented  by  some  32 
millivolts  per  meter  at  a  mile  unattenuated.  A.  Oh,  no. 
That  is  in  my  opinion,  much  lower  than  the  average  effi¬ 
ciency  which  prevailed  at  that  time  for  such  stations. 

Q.  Now  in  making  the  various  predictions  with  regard  to 
the  operation  of  this  antenna,  did  you  base  them  upon  the 
specifications  of  the  antenna  attached  to  the  applica- 
401  tion?  A.  Attached  to  the  description  of  the  antenna. 
Yes,  sir. 

Q.  Now  the  next  question  or  two  that  I  want  to  ask  I  am 
asking  without  waiving  my  objection  on  which  I  have  had 
no  ruling  at  the  present  time.  You  testified  that  if  the 
height  of  this  antenna  should  be  increased  there  would  be 
no  increase  in  interference  in  the  normally  protected  ser¬ 
vice  area  of  WOW.  In  what  sense  did  you  use  that  ex¬ 
pression,  “normally  protected  service  area?”  A.  That, 
in  my  opinion,  would  mean  there  would  be  no  interference 
within  the  1  millivolt  per  meter  contour  at  night  nor 
within  the  0.5  millivolt  per  meter  contour  in  the  daytime 
hours. 

Q.  Do  you  know  whether  or  not  an  unspecified  increase 
in  the  height  of  that  antenna  might  or  might  not  produce 
interference  within  the  500  microvolt  per  meter  service  of 
WOW?  A.  I  would  not  expect  such  interference  within 
the  primary  500  microvolt  per  meter  contour. 

Q.  What  do  you  mean  by  the  primary  500  ?  A.  At  times, 
the  problem  has  arisen  wherein  someone  will  attempt  to 
protect  a  secondary  500  microvolt  service,  that  is  at  night. 
Even  WOW  has  been  shown  to  Have  more  than  500  micro¬ 
volts  in  the  Kalamazoo  area  at  times,  and  I  just  merely 
wanted  to  avoid  the  reference  to  that. 

Q.  Will  you  agree  with  testimony  that  has  been  given 
in  this  record  that  a  low  tower  or  a  group  of  low  towers 
used  in  the  design  and  operation  of  the  antenna  would  be 
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a  factor  of  safety  in  the  protection  of  service  to  stations  on 
the  same  frequency?  A.  You  might  call  it  a  factor  of 

402  safety  or  whatever  you  wish;  but  it  merely  means 
that  radiation  is  not  that  which  would  normally  be 

secured  from  the  stations  or  which  vou  would  normallv  ex- 
pect  to  secure  from  a  station  of  the  power  indicated. 

Q.  That  would  have  the  effect,  would  it  not,  of  making 
it  less  probable  that  the  interference  would  take  place  at 
the  outskirts  of  the  protected  service  area?  A.  Yes. 

Mr.  Segal:  May  it  be  agreed,  Mr.  Examiner,  that  Mr. 
Davis  may  furnish  to  the  reporter  at  a  later  time  a  list  of 
the  months  of  the  year  showing  the  Commission’s  tabula¬ 
tions  of  the  average  hour  of  sunset  at  Kalamazoo,  Mich¬ 
igan.  I  understand  he  does  not  have  that  data  with  him. 
Mr.  Lohnes:  That  is  part  of  the  rules. 

The  Witness:  That  is  part  of  the  rules. 

The  Examiner:  Examiner  will  take  judicial  notice  of  the 
rules  of  course,  and  thev  mav  be  referred  to. 

Mr.  Segal:  I  have  no  further  questions  of  Mr.  Davis. 
The  Examiner:  Any  further  questions’ 

Mr.  Smith :  I  have  one  or  two. 

Cross  Examination 

Bv  Mr.  Smith: 

Q.  Mr.  Davis,  you  spoke  several  times  of  a  proposed  an¬ 
tenna.  You  mean  bv  that,  the  antenna  that  is  described 
in  the  application  and  those  documents  attached  to  and 
made  a  part  of  the  application,  do  you  not?  A.  I  do. 

Q.  And  that,  so  far  as  you  are  concerned,  is  at 

403  least  part  and  parcel  of  this  application  that  is  on 
hearing  now?  A.  That  is  the  application  which  I 

studied  and  for  which  I  prepared  my  testimony. 

Mr.  Smith:  That  is  all. 

Recross  Examination 


By  Mr.  Lohnes: 


Q.  Mr.  Segal  asked  you  some  questions  about  service  in 
the  daytime  and  I  took  it  to  mean  that  he  was  comparing 
the  proposed  antenna  with  the  conventional  single  tower 


antenna.  Do  you  recall  that  the  application  calls  for  non- 
directional  daytime  service?  A.  No  I  do  not,  but  the  dif- 


— — i — — vmm mm ■ 
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ference  in  the  effective  fields  in  the  direction  under  con¬ 
sideration  would  not  be  very  great  and  my  answer  would 
still  be  the  same. 

Mr.  Lohnes:  That  is  all. 

The  Examiner:  Is  there  anything  on  redirect? 

Mr.  Berry:  No  further  questions. 

The  Examiner:  You  may  be  excused,  Mr.  Davis.  Now 
is  there  anything  further  on  behalf  of  the  applicant  or  re¬ 
spondents  ? 

Mr.  Segal:  1  have  an  exhibit  or  two  here.  I  find  that  I 
have  some  discussion  with  Mr.  Lohnes  about  the  exact 
form  of  the  Commission’s  action  in  setting  this  matter 
down.  T  thought  I  had  these  things  over  at  my  office,  but 
I  find  that  they  are  here.  So  that  the  record  may  be  com¬ 
plete  for  whatever  reference  need  be  made  to  it,  I  offer 
as  Exhibit  N  an  excerpt  from  the  Commission’s  minutes 
showing  its  action  in  reopening  this  case. 

404  (WOW’s  Exhibit  N  was  received  in  evidence.) 

Mr.  Segal :  I  should  like  to  ask  the  Examiner  to 
take  notice  in  the  nature  of  judicial  knowledge  of  the  pend¬ 
ing  application  of  WOW  which  lias  been  pending  for  some 
years,  together  with  a  similar  application  for  KHQ  and 
WEEI  requesting  operation  with  5  kilowatts  full  time,  and 
of  the  motion  filed  with  those  applications  that  the  fre¬ 
quency  of  590  kilocycles  be  designated  as  a  high  power 
regional  frequency,  and  of  the  Commission’s  action  in  call¬ 
ing  for  a  general  hearing  on  that  and  related  subjects  to 
be  held  October  5th. 

The  Examiner:  All  right,  sir;  that  may  be  done.  Is  there 
any  objection  to  the  introduction  of  WOW’s  Exhibit  N? 

Mr.  Lohnes:  None. 

The  Examiner:  It  is  admitted. 

Ts  there  anything  further  on  behalf  of  anyone  appear¬ 
ing  in  this  hearing? 

(No  response.) 

The  Examiner :  If  not,  the  hearing  will  be  closed. 

(Discussion  off  the  record.) 

The  Examiner:  Proposed  findings  to  be  submitted  Sep¬ 
tember  8,  1936. 

(Whereupon  at  1 :10  o’clock  p.m.  the  hearing  was  closed.) 
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405  Docket  No.  2412  App  Exhibit  No.  A  Hearing 
before  Federal  Communications  Commission  8/11/36 
Ward  &  Paul,  Official  Reporters 


Program  Schedule — Radio  Station  WKZO — Sunday, 

July  19,  1936 


8:15  A.M. 

Good  Morning 

LS 

8:30 

Calvary  Church  Bible  Hour 

LC 

9:00 

The  Southernaires 

NBC 

9:30 

Walberg  Brown  Ensemble 

NBC 

9:45 

News  on  Parade 

LC 

10:00 

Arm  Chair  Melodies 

LS 

10:30 

Airway  Aristocrats 

LC 

10:45 

Morning  Melodies 

LS 

11:00 

First  Presbvterian  Church  Service 

LC 

12:15  P.M. 

Music  Hall  Symphony 

NBC 

12:30 

The  Sunday  Forum 

NBC 

1:00 

Concert  Hall  of  the  Air 

LC 

1:30 

Cathedral  Visits 

MRN 

2:00 

“You”,  in  the  News 

NBC 

2:15 

Cloister  Bells 

NBC 

2:30 

Kalamazoo  College 

LS 

2:45 

Batting  Practice 

MRN-C 

2:55 

Ball  Game:  Washington  at  Detroit 

MRN-C 

3:00 

National  Vespers 

NBC  Standby 

3:30 

Fishface  and  Figgsbottle 

NBC 

66 

4:00 

Tom  Terris’  Orientals 

NBC 

66 

4:30 

Concert  Orchestra 

NBC 

6  i 

5 :00 

Canadian  Grenadier  Guards 

NBC 

5 :30 

The  News  Comes  to  Life  Special  Network — NC 

6:00 

Kazoo-Po  Safety  Club 

LS 

6  :30 

Evening  Melodies 

CRC 

6:45 

Community  Chest 

LS 

7:00 

Classical  Concert 

CRC 

7:30 

Jasper  Park  Lodge  Ensemble 

CRC 

7:45 

Mort  Dennis’  Orchestra 

MRN 

8:15 

SIGN  OFF 

Kev: 

•» 

LS — Local  Sustaining 
LC — Local  Commercial 
NC — Network  Commercial 
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NBC — National  Broadcasting  Company — Sustaining 
MRN — Michigan  Radio  Network — Sustaining 
MRN-C — Michigan  Radio  Network — Commercial 
CRC — Canadian  Radio  Commission — Sustaining 


406  Program  Schedule — Radio  Station  WKZO — 

Monday,  July  20,  1936 


7:00  A.M. 

Morning  Devotions 

LS 

7:15 

First  News  of  the  Dav 

LC 

7:30 

United  States  Dept,  of  Agriculture 

LS 

7 :55 

Shoppers  Guide 

LC 

8:00 

Musical  Clock 

LS 

S  :15 

News  on  Parade 

LC 

8:25 

Musical  Clock 

LS 

9:00 

Press  Radio  Bulletins 

NBC 

9:05 

Vaughan  DeLeath 

NBC 

9:15 

Xavier  Cugat  &  Orchestra 

LC 

9:30 

Josh  Higgins 

NBC 

9:45 

Ann  Worth,  Housewife 

MRN-C 

10:00 

The  Honevmooners 

NBC 

10:15 

Singing  Vagabonds 

LC 

10 :30 

Drug  Flashes 

LC 

10:35 

Jack  and  Loretta 

NBC 

10:45 

Melody  Maid 

MRN 

11:00 

The  Hour  of  Memories 

NBC 

12:00 

Noonday  News 

MRN 

12:15  P.M. 

Farm  Market  Reports 

MRN 

12 :30 

Rex  Battle’s  Orchestra 

CRC 

12:45 

Airway  News 

LC 

1:00 

Kalamazoo  Health  Department 

LS 

1 :15 

Police  News 

LS 

1:30 

NBC  Music  Guild 

NBC 

2:00 

Dance  Moods 

MRN 

2 :15 

Morton  Bowe  &  Orchestra 

NBC 

2:30 

March  of  Melody 

MRN 

2:45 

Batting  Practice 

MRN-C 

2:55 

Ball  Game:  Cleveland  at  Detroit 

MRN-C 

3:00 

The  Foxes  of  Flatbush 

NBC  Standby 

3 :15 

Mountaineers 

MRN 

a 

3:30 

Dance  Moods 

MRN 

i  i 

4:00 

Kiddies  Karnival 

MRN 

<< 

4:30 

Organ  Melodies 

MRN 

it 
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5:00 

The  News  on  Parade 

LC 

o  :lo 

Hank  Finney’s  Orchestra 

MRN 

5:30 

The  Dinner  Hour 

CRC 

6:00 

WKZO  Sports  Review 

LC 

6:15 

The  Cavaliers 

CRC 

6 :30 

The  Day  in  Review 

MRN-C 

6:45 

Rubinoff  and  his  Violin 

LC 

7:00 

Rhythm  River 

CRC 

7:15 

Kiwanis  Club 

LS 

7:45 

Mort  Dennis 

MRN 

8:15 

SIGN  OFF 

407 

Program  Schedule — Radio  Station 

WKZO— 

Tuesday,  July  21,  1936 


7:00  A.M. 

Morning  Devotions 

LS 

7:15 

First  News  of  the  Day 

LC 

7:30 

United  States  Department  of  Agriculture 

LS 

7 :55 

Shopping  Guide 

LC 

S  :00 

Musical  Clock 

LS 

8:15 

News  on  Parade 

LC 

8:25 

Musical  Clock 

LS 

8 :45 

Jones’  Shoppers  Revue 

LC 

9:00 

The  Jam  Band 

LC 

9:15 

Melodv  Favorites 

LC 

9:30 

Josh  Higgins 

NBC 

9:45 

Ann  Worth,  Housewife 

MRN-C 

10:00 

Jack  and  Loretta 

NBC 

10:15 

Singing  Vagabonds 

LC 

10:30 

Drug  Flashes 

LC 

10:35 

The  Honeymooners 

NBC 

10:45 

Melody  Maid 

MRN 

11:00 

Martha  and  Hal 

NBC 

11:15 

Joan  and  Her  Escorts 

NBC 

11 :30 

The  Trailfinder 

NBC 

11:45 

Words  and  Music 

NBC 

12:00 

Noonday  News 

MRN 

12:15  P.M. 

Farm  Market  Reports 

MRN 

12:30 

The  Man  on  the  Street 

LC 

12:45 

Airway  News 

LC 

1:00 

Western  State  Teachers  College 

LS 

1:15 

Radio  Guide  Gossip 

LS 

1:30 

Police  News 

LS 
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2:00 

Dance  Moods 

MRN 

2:30 

The  March  of  Melody 

MRN 

2:45 

Batting  Practice 

MRN-C 

2:55 

Ball  Game :  Cleveland  at  Detroit 

MRN-C 

3:00 

The  Foxes  of  Flatbush 

NBC  Standby 

3:15 

Mountaineers 

MRN  “ 

3:30 

To  Be  Announced 

MRN  “ 

4:00 

Kiddies  Karnival 

MRN 

4:30 

Organ  Melodies 

MRN  “ 

5:00 

News  on  Parade 

LC 

5:15 

Community  Chest 

LS 

5  :30 

The  Dinner  Hour 

CRC 

6:00 

WKZO  Sports  Review 

LC 

6:15 

Rex  Battle  *s  Concert  Orchestra 

CRC 

6 :30 

The  Day  in  Review 

MRN-C 

6:45 

Ford  Melody  Revue 

LC 

7:00 

Mort  Dennis  ’  Orchestra 

MRN 

7:15 

The  Dance  Hour 

LS 

7:30 

The  Adventures  of  Jungle  Jim 

LC 

7:45 

Mort  Dennis  ’  Orchestra 

MRN 

8:15 

SIGN  OFF 

408 

Program  Schedule — Radio  Station  WKZO — 

Wednesday,  July  22, 1936 


7:00  A.M. 

Morning  Devotions 

LS 

7:15 

First  News  of  the  Day 

LC 

7:30 

United  States  Department  of  Agriculture 

LS 

7 :55 

Shopping  Guide 

LC 

8:00 

Musical  Clock 

LS 

8:15 

News  on  Parade 

LC 

8:25 

Musical  Clock 

LS 

9:00 

Press  Radio  Bulletins 

NBC 

9:05 

Vaughn  Deleath 

NBC 

9:15 

Aristocratic  Rhythms 

NBC 

9:30 

Josh  Higgins 

NBC 

9  :45 

Ann  Worth,  Housewife 

MRN-C 

10:00 

The  Honeymooners 

NBC 

10:15 

Singing  Vagabonds 

LC 

10:30 

Drug  Flashes 

LC 

10:35 

United  States  Navy  Band  Concert 

NBC 

11:00 

The  Mountaineers 

MRN 

11:15 

Joan  and  Her  Escorts 

NBC 
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11 :30 

Words  and  Music 

NBC 

12:00 

Noonday  News 

MRN 

12:15  P.M. 

Farm  Market  Reports 

MRN 

12:30 

Rex  Battle’s  Concert  Orchestra 

CRC 

12:45 

Airwav  News 

LC 

1:00 

City  Health  Department 

LS 

1:30 

The  National  Council  of  P.  T.  A. 

NBC 

2:00 

Edison  Pioneers 

NBC 

2 :15 

Police  News 

LS 

2:30 

The  March  of  Melody 

MRN 

2 :45 

Batting  Practice 

MRN-C 

2 :55 

Ball  Game :  Cleveland  at  Detroit 

MRN-C 

3:00 

The  Foxes  of  Flatbush 

NBC  Standby 

3 :15 

The  Mountaineers 

MRN 

«« 

3:30 

Dance  Moods 

MRN 

<  < 

4:00 

Kiddies  Karnival 

MRN 

<  i 

4:30 

Organ  Melodies 

MRN 

n 

5:00 

News  on  Parade 

LC 

5:15 

Hank  Finney’s  Orchestra 

MRN 

5:30 

The  Dinner  Hour 

CRC 

6:00 

WKZO  Sports  Review 

LC 

6:15 

Chateau  Frontenac 

CRC 

6:30 

The  Day  in  Review 

MRN-C 

6 :45 

Rubinoff  &  His  Violin 

LC 

7:00 

Gull  Lake  Orchestra 

LC 

7:15 

The  Dance  Hour 

LC 

7:45 

Mort  Dennis 

MRN 

8:15 

SIGN  OFF 

409  Program  Schedule— Radio  Station  WKZO- 

— 

Thursday,  July  23,  1936 

7:00  A.M. 

Morning  Devotions 

LS 

7:15 

First  News  of  the  Dav 

LC 

7:30 

United  States  Department  of  Agriculture  LS 

7 :55 

Shopping  Guide 

LC 

8:00 

Musical  Clock 

LS 

8:15 

News  on  Parade 

LC 

8:25 

Musical  Clock 

LS 

8:45 

Rudolf  Friml,  Jr. 

LC 

9:00 

The  Jam  Band 

LC 

9:15 

Melody  Favorites 

LC 

VS.  FEDERAL  COMMUNICATIONS  COMM.;  WKZO,  INC.  271 


9:30 

Josh  Higgins 

NBC 

9:45 

Ann  Worth,  Housewife 

MRN-C 

10:00 

The  Honeymooners 

NBC 

10:15 

Singing  Vagabonds 

LC 

10:30 

Drug  Flashes 

LC 

10:35 

United  States  Navy  Band 

NBC 

11:00 

Jack  and  Loretta 

NBC 

11:15 

Joan  and  Her  Escorts 

NBC 

11:30 

Words  and  Music 

NBC 

12:00 

Noonday  News 

MRN 

12 :15  P.M. 

Farm  Market  Reports 

MRN 

12:30 

The  Man  on  the  Street 

LC 

12:45 

Airway  News 

LC 

1:00 

Western  State  Teachers  College 

LS 

1:15 

World  Peace  Observer 

LS 

1:30 

NBC  Music  Guild 

NBC 

2:15 

Police  News 

LS 

2:30 

The  March  of  Melody 

MRN 

2 :45 

Batting  Practice 

MRN-C 

2 :55 

Ball  Game:  Cleveland  at  Detroit 

MRN-C 

3:00 

The  Foxes  of  Flatbush 

NBC  Standby 

3:15 

The  Mountaineers 

MRN 

<  < 

3:30 

The  Hawaiians 

MRN 

a 

4:00 

Kiddies  Karnival 

MRN 

1 1 

4:30 

Organ  Melodies 

MRN 

a 

5:00 

News  on  Parade 

LC 

5:15 

Hank  Finney’s  Orchestra 

MRN 

5 :30 

The  Dinner  Hour 

CRC 

6:00 

WKZO  Sports  Review 

LC 

6:15 

Kiwanis  Club 

LS 

6:30 

The  Day  in  Review 

MRN-C 

6:45 

Ford  Melody  Revue 

LC 

7:00 

The  Flute  and  the  Nightingale 

CRC 

7 :15 

Community  Chest 

LS 

7:30 

Mort  Dennis  Orchestra 

MRN 

8:15 

SIGN  OFF 

410  Program  Schedule — Radio  Station  WKZO — 

Friday,  July  24,  1936 

7 :00  A.M.  Morning  Devotions 

7 :15  First  News  of  the  Day 

7 :30  United  States  Department  of  Agriculture 


LS 

LC 

LS 
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7:55 

Shopping  Guide 

LC 

8:00 

Musical  Clock 

LS 

8:15 

News  on  Parade 

LC 

8:25 

Musical  Clock 

LS 

8:45 

Jones’  Shoppers  Revue 

LC 

9:00 

Press  Radio  Bulletins 

NBC 

9:05 

Vaughn  DeLeath 

NBC 

9:15 

Aristocratic  Rhythms 

NBC 

9:30 

Josh  Higgins 

NBC 

9:45 

Ann  Worth,  Housewife 

MRN-C 

10:00 

The  Honeymooners 

NBC 

10:15 

Singing  Vagabonds 

LC 

10:30 

Drug  Flashes 

LC 

10:35 

The  Town  Hall  of  the  Air 

NBC 

11:00 

Jack  and  Loretta 

NBC 

11:15 

Joan  and  Her  Escorts 

NBC 

11:30 

Words  and  Music 

NBC 

12:00 

Noonday  News 

MEN 

12:15  P.M. 

Farm  Market  Reports 

MRN 

12:30 

Rex  Battle’s  Concert  Orchestra 

CRC 

12 :45 

Airways  News 

LC 

1:00 

Kalamazoo  College 

LS 

1:15 

Kalamazoo  Tuberculosis  Association 

LS 

1:30 

Edward  Davies 

NBC 

1:45 

National  Federation  of  Women’s  Clubs 

NBC 

2:00 

Originalities 

NBC 

2:15 

Dorothy  Dreslin 

NBC 

2:30 

To  Be  Announced 

NBC 

3:00 

The  Foxes  of  Flatbush 

NBC 

3 :15 

Police  News 

LS 

3:30 

Dance  Moods 

MRN 

4:00 

The  Kiddies  Karnival 

MRN 

4:30 

Rhythm  Time 

NBC 

5:00 

The  News  on  Parade 

LC 

5 :15 

Hank  Finney’s  Orchestra 

MRN 

5  :30 

The  Dinner  Hour 

CRC 

6:00 

WKZO  Sports  Review 

LC 

6:15 

The  Cavaliers 

CRC 

6:30 

The  Day  in  Review 

MRN-C 

6:45 

Rubinoff  and  His  Violin 

LC 

7:00 

Gull  Lake  Orchestra 

LC 

7:15 

Made  in  Kalamazoo 

LS 
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7:30 

The  American  Weekly  Drama 

LC 

7:45 

Mort  Dennis 

MR1ST 

S  :15 

SIGN  OFF 

411  Program  Schedule — Radio  Station  WKZO- 

— 

Saturday,  July  25, 1936 

7:00  A.M. 

Morning  Devotions 

LS 

7:15 

First  News  of  the  Day 

LC 

7:30 

United  States  Department  of  Agriculture  LS 

7 :55 

Shopping  Guide 

LC 

S  :00 

Musical  Clock 

LS 

8:15 

News  on  Parade 

LC 

8:25 

Musical  Clock 

LS 

9:00 

Press  Radio  Bulletins 

NBC 

9:05 

Vaughn  DeLeath 

NBC 

0:15 

Melody  Favorites 

LC 

9:30 

Josh  Higgins 

NBC 

9 :45 

To  Be  Announced 

NBC 

10:00 

The  Honeymooners 

NBC 

10:15 

Singing  Vagabonds 

LC 

10:30 

Drug  Flashes 

LC 

10:35 

Billy  Kenz  &  Orchestra 

NBC 

11:00 

Genia  Fonoriovia 

NBC 

11 :30 

Kazoo-Po  Safety  Club 

LS 

12:00 

Noonday  News 

MRN 

12:15  P.M. 

The  Gondoliers 

MRN 

12:30 

The  Man  on  the  Street 

LC 

12:45 

Airways  News 

LC 

1:00 

Hometown  Newspaper  on  the  Air 

LS 

1 :15 

Michigan  Highway  News 

LS 

1:30 

Police  News 

LS 

2:00 

Walter  Blaufuss  and  Orchestra 

NBC 

2:30 

Western  State  Teachers  College 

LS 

2:45 

Batting  Practice 

MRN-C 

2 :55 

Ball  Game :  St.  Louis  at  Detroit 

MRN-C 

3:00 

Baron  Elliot  and  His  Orchestra 

NBS  Standby 

3:30 

Men  of  the  West 

NBC 

n 

4:00 

Little  Jackie  Heller 

NBC 

>? 

4:15 

Dance  Moods 

NBC 

>  > 

4:30 

Ken  Sparnon  Ensemble 

NBC 

n 

4:45 

Ruth  and  Ross 

NBC 

n 

5:00 

News  on  Parade 

LC 
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5 :15 

Jesse  Crawford,  Organist 

NBC 

5 :30 

The  Dinner  Hour 

CRC 

6:00 

WKZO  Sports  Review 

LC 

6:15 

Luigi  Romanelli’s  Orchestra 

CRC 

6:30 

The  Day  in  Review 

MRN-C 

6:45 

Made  in  Kalamazoo 

LS 

7:00 

Bert  Anstice’s  Orchestra 

CRC 

7:30 

Mort  Dennis’  Orchestra 

MRN 

8:15 

SIGN  OFF 

412  Docket  No.  2412  App  Exhibit  B  Hearing  before 
Federal  Communications  Commission  8/11/28 
Ward  &  Paul,  Official  Reporters 

Analysis  of  Programs  for  Week  of  July  19-26 ,  1936 

Total  hours  on  the  air — 91  hrs.  30  min. 

Percentage 


Local  Sustaining 

Hrs. 

17 

Min. 

5 

of  Total 

18.7 

Local  Commercial 

20 

55 

23. 

Network  Sustaining 

35 

30 

39 

Network  Commercial 

17 

45 

19.3 

•  •  *  •  • 

• 

*  * 

• 

Total  Commercial 

38 

40 

42.3 

Total  Sustaining 

52 

35 

57.7 

•  •  #  •  • 

• 

*  * 

• 

Public  Service  Programs 

14 

15 

14 

NBC  Transcription  Service 

9 

45 

11.3 

413  Docket  No.  2412  App  Exhibit  C  Hearing  before 
Federal  Communications  Commission  8-11-36  Ward 
&  Paul,  Official  Reporters 

Public  Service  Features  on  WKZO 

1.  City  Health  Department  (Weekly  Health  Talks) 

2.  Central  High  School  (Weekly  Talks  During  the  School 
Year  to  Parents  by  Faculty  Members) 

3.  Western  State  Teachers’  College  (Educational  Pro¬ 
grams  of  Planned  Objective,  Covering  All  Phases  of  Social, 
Political  and  General  Educational  Subjects.  Three  Times 
Weekly  During  School  Year) 
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4.  Kalamazoo  College  (Interdenominational  Religious 
Educational  Talks.  Occasionally  Only) 

5.  WKZO  News  Service  (Local  and  World  Wide  News 
Service,  Gathered  by  Transradio,  Network  and  WKZO  Re¬ 
porters.  A  Daily  Year-A round  Service) 

6.  Ministerial  Alliance  Devotionals  (A  Daily  Devotional 
Period  Conducted  by  All  Churches  in  the  City  of  Kalama¬ 
zoo) 

7.  WKZO  Civic  Forum  (Discussion  of  Public  Questions 
by  Prominent  Civic  Leaders  in  the  City  of  Kalamazoo. 
Once  per  Month.) 

8.  United  States  Department  of  Agriculture  (Talks 
Furnished  by  United  States  Department  of  Agriculture 
and  Michigan  State  College.  A  Daily  Feature) 

9.  WKZO  Sports  Service  (Daily  World  Wide  and  Local 
Sports  News) 

a.  All  Home  Football  Games  of  the  University  of  Michi¬ 
gan  are  broadcast. 

b.  Western  State,  Kalamazoo  College,  Central  High 
School  and  St.  Augustine  Academy  Football  Games  are 
broadcast  when  University  of  Michigan  plays  away  from 
Ann  Arbor. 

c.  All  Home  Games  of  the  Detroit  Tigers  are  broadcast. 
When  Detroit  plays  in  out  of  town  games,  play  by  play 
descriptions  are  carried  through  Western  Union  Ticker 
Service. 

10.  Kazoo-Po  Safety  Club  (A  children’s  club  organized 
jointly  bv  WKZO  and  the  Kalamazoo  Police  Department, 
consisting  of  several  thousand  children,  for  instruction  in 
safety.  Broadcast  weekly  during  winter  season) 

11.  Time  Signals  (Hourly) 

12.  Weather  Reports  (Daily) 

13.  Market  Reports  (Daily) 

14.  Police  Department  (Missing  persons  and  State 
Police  reports  occasionally) 

414  15.  Community  Chest  (Weekly) 

(1)  American  Red  Cross 

(2)  Boy  Scouts 

(3)  Child  Welfare  League 

(4)  Civic  Improvement  League 

(5)  Civic  League  Home 

(6)  Douglas  Community  Association 


9 

276  WOODMEN  OF  THE  WORLD  LIFE  INSURANCE  ASSOCIATION 

(7)  Girl  Scouts 

(8)  Council  of  Social  Agencies  of  Kalamazoo  County 

(9)  Kalamazoo  Cribside  Association 

(10)  Kalamazoo  Home  for  the  Aged 

(11)  Kalamazoo  Tuberculosis  Association 

(12)  Merrill  Home 

(13)  Michigan  Children’s  Aid  Society 

(14)  St.  Agnes  Foundling  Home 

(15)  Salvation  Army 

(16)  What-So-Ever  Free  Bed  Association 

(17)  World  War  Service  Men’s  Relief  Bureau 

(18)  Y.  M.  C.  A. 

(19)  Y.  W.  C.  A. 

The  Community  Chest  is  the  parent  agency  which  col¬ 
lects  annually  the  funds  for  all  the  agencies  listed  as  sub¬ 
headings  under  Community  Chest  listed  above.  These  com¬ 
bined  organizations  raise  annually  $125,000.00  to  carry  on 
their  work.  This  campaign  is  largely  conducted  over 
WKZO  through  the  weekly  broadcasts  in  behalf  of  these 
organizations. 

16.  “Made  in  Kalamazoo”  Hour  (Weekly  Talks  by 
leaders  in  Kalamazoo  industry) 

17.  Kiwanis  Club  (Weekly  programs  in  behalf  of  the 
Pretty  Lake  Vacation  Camp,  a  camp  for  underprivileged 
children.) 

415  Docket  No.  2412  App  Exhibit  D  Hearing  before 
Federal  Communications  Commission  8-11-36  Ward 
&  Paul,  Official  Reporters 

Special  and  Seasonal  Programs 

A.  Concert  and  Symphony  Groups 

1.  Kalamazoo  Sym phony  Orchestra  (Five  Concerts  per 
Season). 

2.  Kalamazoo  Junior  Symphony  Orchestra  (Two  Con¬ 
certs  per  Season) 

3.  Kalamazoo  College  Violin  Octette  (Two  Concerts  per 
Season) 

4.  Western  State  Teacher’s  College  Orchestra  (Eight 
Concerts  per  Season) 

B.  Small  Instrumental  Groups 

1.  Central  High  School  String  Trio  (Three  Programs 
per  Season) 
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2.  Little  German  Band  (Twelve  Programs  per  Season) 

3.  Western  State  Teachers’  College  Clarinet  Quartette 
(Five  Concerts  per  Season) 

4.  Symphony  Orchestra  and  Civic  Theatre  Ensemble 
(Two  Concerts  per  Season) 

C.  Vocal  Ensembles 

1.  Kalamazoo  Male  Chorus  (Two  Concerts  per  Season) 

2.  First  Congregational  Church  Mixed  Choir  (Two  Con¬ 
certs  per  Season) 

3.  First  Methodist  Church  Mixed  Choir  (One  Concert 
Per  Season) 

4.  First  Presbyterian  Church  Mixed  Choir  (One  Concert 
per  Week) 

5.  Millwood  Christian  Reformed  Church  Mixed  Quar¬ 
tette  (One  Concert  per  Season) 

6.  Western  State  Teachers’  College  Girls  Trio  (Five 
Programs  per  Season) 

7.  Western  State  Teachers’  College  Men’s  Glee  Club 
(Eight  Concerts  per  Season) 

8.  Western  State  Teachers’  College  Girls’  Glee  Club 
(Eight  Concerts  per  Season) 

9.  Western  State  Teachers’  College  Mixed  Choir  (Eight 
Concerts  per  Season) 

10.  Kalamazoo  College  Men’s  Glee  Club  (Two  Concerts 
per  Season 

11.  The  Hoekstra  Singers  (Weekly  Concerts) 

12.  The  Farrell  Sisters — Popular  Trio  (Three  Pro¬ 
grams  per  Season) 

416  D.  Instrumental  Soloists 

1.  Vincent  Fenelli — Harpist  (One  Concert  per 

Season) 

2.  Alexander  Schuster — Violoncellist  (One  Concert  per 
Season) 

3.  H.  Glenn  Henderson — Organist  and  Pianist  (Six  Con¬ 
certs  per  Season) 

4.  Freida  Wall — Pianist  and  Organist  (Staff  Member) 

5.  Richard  Niesink — Pianist  (Twenty-five  Programs  per 
Year) 

6.  David  Pratt — Violoncellist  (One  Program  per  Year) 

7.  Esther  Rasmussen  0  Violinist  (One  Program  per 
Year) 
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8.  Clarence  Leverenz — Organist  and  Pianist  (Weekly 
Programs) 

E.  Vocal  Soloists  (All  Used  on  Two  to  Ten  Programs 
per  Year) 

1.  Jurien  Hoekstra — Baritone 

2.  Lyle  Thomas — Baritone 

3.  James  Nelson — Tenor 

4.  Robert  Milroy — Tenor 

5.  Mrs.  John  Van  Dongen — Soprano 

6.  Mrs.  Jurien  Hoekstra — Contralto 

7.  Mrs.  Idale  Meade — Soprano 

8.  Dorothy  Mannering — Contralto 

9.  E.  M.  Barnes — Tenor 

10.  George  Dibble — Tenor 

11.  Rice  Sisters — Popular  Duo 

12.  Chuck  Snyder — Popular  Tenor 

13.  Charlotte  Little  Richardson — Soprano 

14.  Mrs.  Harris  Meyer — Soprano 

F.  Vocal  Soloists  (Staff  Members) 

1.  Robert  Fidlar — Baritone 

2.  Kathleen  Sullivan — Popular  Singer 
417  G.  Dance  Orchestras  (Remote  Control  Pickups 
from  Roxy,  Kalavue  and  Lido  Night  Clubs  for  Oc¬ 
casional  Use  Only  Since  Night  Time  Has  Not  Been  Avail¬ 
able) 

1.  George  King — 12  men 

2.  Eddie  Makins — 10  men 

3.  Charlie  Fischer — 10  men 

4.  Ted  Fugemen — 8  men 

5.  Max  Shand — 8  men 

6.  Remote  Control  to  Gull  Lake  Hotel  During  Summer 
Months  Brings  Us  Larger  Dance  Bands  from  All  Metro¬ 
politan  Centers.  (Broadcast  Five  Times  Weekly) 

G.  Old-Time  and  Hill-Billy  Organizations  (Used  for 
Commercial  Programs  Only) 

1.  The  Monkey  Club 

2.  The  Nit-Wits 

3.  The  Alamo  Sod  Busters 

4.  The  Otsego  Night  Crawlers 

5.  Frank  Hyde  and  His  Morning  Glories 
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418  Docket  No.  2412  App  Exhibit  E  Hearing  before 
Federal  Communications  Commission  8-11-36  Ward 
&  Paul,  Official  Reporters 

Stock  Ownership  in  WKZO,  Incorporated 


James  F.  Campbell  .  250  shares 

0.  J.  Wright  .  249  shares 

Charles  H.  Farrell .  1  share 

Casper  H.  Haas  .  100  shares 

Rhea  Y.  Fetzer  .  100  shares 

John  E.  Fetzer .  9300  shares 


Total  10000  shares 


419  Docket  No.  2412  App  Exhibit  F  Hearing  before 
Federal  Communications  Commission  8-11-36  Ward 


&  Paul,  Official  Reporters 

Balance  Sheet 

WKZO,  Inc. 

•  •  #  #  # 

Assets 

Cash  on  Hand  and  in  Bank .  $  8,427.26 

Accounts  Receivable  .  8,892.82 

Technical  Equipment  .  22,445.78 

Western  Electric  Transmitter  .  12,600.00 

Land  and  Real  Estate  .  9,325.01 

Studio  Equipment  and  Improvements  .  2,857.16 

Furniture  and  Fixtures  .  1,687.15 

Prepaid  Insurance  .  42.18 


Total  . $66,277.36 


Liabilities 

Accounts  Payable  .  $  2,936.79 

Notes  Payable  .  188.75 

Notes  Payable  (Western  Electric  Co.)  .  10,000.00 

Loans  Payable  (J.  E.  Fetzer)  .  6,334.02 

Accrued  License  Fees .  1,043.27 

Executive  Drawing  Account  .  693.00 

Depreciation  Reserves  .  12,376.03 
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Capital  Stock  .  20,000.00 

Surplus  . .  12,705.50 


Total  .  $66,277.36 


420  WKZO,  Incorporated,  Kalamazoo ,  Michigan 

Profit  and  Loss  Statement  for  Six  Months  Period  Ending 

June  30, 1936 


Revenue 

Station  Time  Sales  and  Talent  .  $24,893.55 

Revenue  Deductions 

Sales  Commissions  Paid .  3,413.46 


Net  Revenue 


$21,480.09 


Less  Operating  Expenses 

Talent  . .  $  3,042.50 

Salaries  . 5,216.25 

Executive  Salary  .  4,500.00 

Depreciation  .  1,088.44 

Transmission  Expense  .  2,101.64 

Fees  &  Collective  Expense .  1,863.17 


Total  Expense  . .  $17,812.00 

Net  Operating  Profit . $  3,668.09 

421  Docket  No.  2412  App  Exhibit  G  Hearing  before 
Federal  Communications  Commission  8-11-36  Ward 
&  Paul,  Official  Reporters 


Balance  Sheet 
John  E.  Fetzer 

m  #  #  #  # 


(Exclusive  of  holdings  in  WKZO,  Inc.) 


Assets 


Cash  in  Kalamazoo  Banks  .  $25,000.00 

Real  Estate  . 9,000.00 

Stocks  . 

Kalamazoo  News  Advertiser  .  4,000.00 

General  Motors  . J .  3,500.00 


$41,500.00 
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Liabilities 

Notes  Payable  (Mtge.  on  real  estate)  .  $  2,000.00 

425  Federal  Communications  Commission  Aug  11  1936 
Received  1st  Mail  Mail  and  Files 

COPY 

Federal  Communications  Commission 
May  8,  1936. 

WKZO,  Incorporated, 

Radio  Station  WKZO, 

New  Burdick  Hotel, 

124  W.  Michigan  Ave., 

Kalamazoo,  Michigan. 

Gentlemen : 

The  Commission,  Broadcast  Division,  granted  the  mo¬ 
tion  filed  by  Woodmen  of  the  World  Life  Insurance  Asso¬ 
ciation,  reconsidered  its  action  of  February  8,  1936  in 
granting  your  application  (File  No.  2-P-B-3134a,  Docket 
No.  2412,  Examiner’s  Report  No.  1-8)  and  vacated  said 
order,  and  remanded  said  application  to  the  docket  for 
further  hearing. 

A  copy  of  this  letter  has  been  mailed  to  all  interested 
parties. 

Yours  very  truly, 

(Sgd)  JOHN  B.  REYNOLDS 
Acting  Secretary. 

427  Federal  Communications  Commission  Aug  11  1936 
Received  1st  Mail  Mail  and  Files 

COPY 

Federal  Communications  Commission 
Washington,  D.  C. 

February  26,  1936. 

W  K  Z  O,  Incorporated, 

124  West  Michigan  St., 

Kalamazoo,  Michigan. 

Gentlemen : 

The  Commission,  on  February  8,  1936,  granted  applica¬ 
tion  for  construction  permit,  File  No.  2-P-B-3134,  to  make 
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changes  in  equipment,  change  power  to  250  watts  night,  1 
kilowatt  day,  change  hours  of  operation  to  unlimited 
time,  move  transmitter  (exact  site  to  be  determined  subject 
to  the  Commission’s  approval),  employing  directional  an¬ 
tenna.  The  application  was  granted  subject  to  Rules  131 
and  132. 

The  issuance  of  the  authorization  will  be  withheld  pend¬ 
ing  the  filing  and  approval  of  the  Commission  of  an  appli¬ 
cation  for  modification  of  construction  permit,  specifying 
the  proposed  transmitter  location  and  antenna. 

The  necessary  forms  are  enclosed  for  your  convenience 
in  filing  and  should  be  completed  in  full  and  filed  in  dupli¬ 
cate. 

Very  truly  yours, 

(Sgd)  HERBERT  L.  PETTEY, 
Secretary. 

Ends. 

(Here  follow  photostats  marked  pages  440  to  458  incl.) 

463  Federal  Communications  Commission  18826 

Washington,  D.  C. 

Examiner’s  Report  No.  1-306 

Docket  No.  2412 

In  re  application  of 
WKZO,  Incorporated 
Kalamazoo,  Michigan 
For  Construction  Permit 

Assignment  Present  Requested 

Frequency  590  kc  590  kc. 

Power  1  kw  250  w.,  1  kw-LS" 

Hours  of  Operation  Daytime  Unlimited 

Report  of  George  H.  Hill,  Examiner 

The  above-entitled  application  was  heard  on  August  11, 
1936. 
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Appearances : 

Horace  L.  Lohnes  on  behalf  of  the  applicant. 

Fontaine  C.  Bradley  on  behalf  of  the  Edison  Electric 
Illuminating  Company  of  Boston,  Massachusetts 

D.  M.  Patrick  and  Karl  A.  Smith  on  behalf  of  WEEI 
Broadcasting  Company 

Ben  S.  Fisher,  Charles  V.  Wayland  and  John  W.  Kendall 
on  behalf  of  the  Birmingham  News  Company 

Paul  M.  Segal  and  George  S.  Smith  on  behalf  of  Station 
WOW. 

George  B.  Porter  and  Tvler  Berrv  on  behalf  of  the  Com- 
mission 

Preliminary  Statement 

The  applicant,  WKZO,  Inc.,  filed  an  application  for  a  con¬ 
struction  permit  requesting  authority  to  move  its  trans¬ 
mitter  to  a  new  site,  install  a  directional  antenna  and  to 
operate  on  590  kilocycles  with  power  of  250  watts  night  and 
one  kilowatt  day,  unlimited  time.  Station  WKZO  now 
operates  on  590  kilocycles  with  power  of  1  kilowatt,  day¬ 
time  only. 

464  This  application  was  filed  with  the  Federal  Radio 
Commission  on  February  26,  1934,  and  on  May  15, 
1934,  it  was  granted  without  a  hearing.  On  May  18,  1934, 
the  grant  of  May  15th  was  rescinded  and  the  application 
designated  for  hearing,  which  hearing  was  held  on  Septem¬ 
ber  7, 1934.  On  October  5, 1934,  the  Examiner  made  his  re¬ 
port  recommending  that  the  application  be  granted ;  there¬ 
after,  exceptions  were  filed  to  the  Examiner’s  report,  which 
contained  a  request  for  oral  argument.  This  request  was 
granted  by  the  Commission  and  oral  argument  was  had  on 
January  16,  1935.  On  February  8,  1936,  the  Federal  Com¬ 
munications  Commission  granted  the  application  subject 
to  the  provisions  of  Rules  131  and  132,  and  the  effective 
date  was  set  as  April  7,  1936. 

The  records  of  the  Commission  reveal  a  construction 
permit  was  to  be  issued  authorizing  WKZO  to  move  its 
transmitter  to  a  location  to  be  determined,  to  make  changes 
in  equipment,  change  power  from  1  kilowatt  day  to  250 
watts  night  and  1  kilowatt  day,  change  hours  of  operation 
from  daytime  to  unlimited,  and  to  operate  on  the  frequency 
of  590  kilocycles,  employing  a  directional  antenna.  On 
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March  6,  1936,  the  licensee  of  radio  broadcast  station  WOW 
filed  a  motion  to  reconsider  and  reopen  the  case,  which  mo¬ 
tion  was  duly  opposed  by  the  applicant.  On  April  3,  1936, 
the  Commission  extended  the  effective  date  of  the  Grant  to 
April  14,  1936,  on  which  date  the  effective  date  was  ex¬ 
tended  to  April  28,  1936.  On  April  24,  1936,  the  Commis¬ 
sion  extended  the  effective  date  to  May  29,  1936,  and  on 
May  1,  1936,  the  motion  to  reconsider  and  reopen  the  case 
was  granted.  On  July  10,  1936,  the  Commission  sent  out 
a  new  hearing  notice  fixing  August  11,  1936,  as  the  date  of 
hearing.  Appearances  were  filed  on  behalf  of  the  appli¬ 
cant,  the  Edison  Electric  Illuminating  Company,  of  Boston, 
Massachusetts,  WEEI  Broadcasting  Company,  Birming¬ 
ham  New  Company  and  the  licensee  of  Station  WOW. 

Statement  of  Facts 

Radio  broadcast  station  WKZO  is  owned  and  operated 
by  WKZO,  Inc.  The  capital  stock  of  the  applicant  corpora¬ 
tion  consists  of  10,000  shares,  9,300  of  which  are  owned  by 
John  E.  Fetzer  and  100  shares  by  Rhea  Y.  Fetzer,  his  wife. 
The  remainder  of  the  stock  is  divided  among  four  other 
individuals.  All  of  the  stockholders  are  citizens  of  the 
United  States. 

The  balance  sheet  of  the  applicant  corporation  as  of 
June  30,  1936,  reveals  total  assets  of  $66,277.36,  consisting 
of  cash  on  hand  and  in  bank  $8,427.26,  accounts  receivable 
$8,892.82,  technical  equipment  $22,445.78,  Western  Elec¬ 
tric  transmitter  $12,600,  land  and  real  estate  $9,325.01, 
studio  equipment  and  improvements  $2,857.16,  furniture 
and  fixtures  $1,687.15  and  prepaid  insurance  $42.18;  and 
total  liabilities  of  $66,277.36,  consisting  of  accounts  pay¬ 
able  $2,936.79,  notes  payable  $188.75,  notes  payable  to 
Western  Electric  Company  $10,000,  loans  payable  to  J.  E. 
Fetzer  $6,334.02,  accrued  license  fees  $1,043.27,  executive 
drawing  account  $693,  depreciation  reserves  $12,376.03, 
capital  stock  $20,000  and  surplus  $12,705.50.  The  record 
discloses  that  $10,000  of  the  liabilities  represents  notes  due 
the  Western  Electric  Company  for  a  new  transmitter  re¬ 
cently  purchased.  The  profit  and  loss  statement  for  the  six 
months’  period  ending  June  30,  1936,  reveals  a  net  revenue 
of  $21,480.09  and  total  operating  expenses  of  $17,812,  leav¬ 
ing  a  net  operating  profit  for  the  period  of  $3,668.09.  It 
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appears  that  the  station  lias  been  operated  at  a  profit  for  the 
past  three  or  four  years.  The  estimated  cost  of  the  pro¬ 
posed  construction  is  $21,000,  which  amount  is  expected  to 
be  provided  from  the  cash  assets  of  the  applicant. 
465  John  E.  Fetzer,  the  principal  stockholder,  testified 
that  if  additional  funds  are  required,  he  would  ad¬ 
vance  such  funds  as  would  be  necessary.  The  balance  sheet 
filed  by  Mr.  Fetzer  reveals  total  assets  of  $41,500  (exclusive 
of  any  holdings  in  WKZO,  Inc.),  which  include  cash  in  Kal¬ 
amazoo  banks  amounting  to  $25,000,  and  total  liabilities  of 
$2,000. 

The  transmitter  of  Station  WKZO  is  located  approxi¬ 
mately  three  miles  from  the  center  of  the  city.  The  studios 
are  on  the  seventh  floor  of  the  Burdick  Hotel.  Fourteen 
full-time  employees,  including  a  general  manager,  a  pro¬ 
gram  director,  who  is  also  an  announcer,  a  production  man¬ 
ager,  who  is  also  an  announcer,  two  regular  staff  an¬ 
nouncers,  three  operators,  three  salesmen,  two  secretaries 
and  a  plant  caretaker  are  employed  by  the  station.  Station 
WKZO  receives  programs  from  four  networks:  the  Na¬ 
tional  Broadcasting  Company’s  Blue  Network,  the  Michi¬ 
gan  Radio  Network,  the  Canadian  Broadcasting  System 
and  the  Mutual  Broadcasting  System.  Programs  presented 
over  the  station  during  the  week  from  July  19th  through 
July  25,  1936,  covered  a  period  of  91  hours  and  30  minutes, 
57.7%  of  the  time  being  devoted  to  sustaining  and  42.3% 
to  commercial  programs;  18.7%  of  the  station’s  time  is 
used  for  broadcasting  local  sustaining  and  23%  for  local 
commercial  programs,  39%  for  network  sustaining  and 
19.3%  for  network  commercial  programs.  Of  the  station’s 
total  broadcast  time  14%  is  devoted  to  public  service  pro¬ 
grams  and  11.3%  to  National  Broadcasting  Company’s 
transcription  service. 

The  programs  broadcast  over  the  station  appear  to  be 
generally  meritorious  and  include  weeklv  health  talks, 
weekly  talks  during  the  school  year  to  parents  by  faculty 
members  of  the  local  high  schools,  educational  programs 
covering  all  phases  of  social,  political  and  general  educa¬ 
tional  subjects  put  out  by  the  Western  States  Teachers 
College,  inter-denominational  religious  educational  talks  by 
Kalamazoo  College,  local  and  world  wide  news  service, 
daily  devotional  period  conducted  by  all  churches  of  the 
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city,  discussions  of  public  questions  by  prominent  civic 
leaders,  talks  furnished  by  the  U.  S.  Department  of  Agri¬ 
culture  and  Michigan  State  College,  broadcasts  of  sports 
including  all  home  football  games  of  the  University  of  Mich¬ 
igan  and  football  games  of  the  Western  States  Teachers’ 
College,  Kalamazoo  College,  Central  High  School  and  St. 
Augustine  Academy  (when  the  University  of  Michigan’s 
team  is  playing  away  from  home),  safety  broadcasts  jointly 
with  the  Kalamazoo  Police  Department,  time  signals, 
weather,  market  and  police  reports,  programs  of  concert, 
symphony  and  college  instrumental  groups,  vocal  ensem¬ 
bles,  dance  orchestras,  etc.  No  phonograph  records  are  used 
by  the  station. 

It  is  contended  on  behalf  of  the  respondents  that  Sta¬ 
tion  WKZO  is  now  operating  in  a  very  ineffecient  manner 
and  the  applicant  has  not  made  efficient  use  of  its  present 
assignment.  Testimony  on  behalf  of  the  applicant  reveals, 
however,  that  the  management  has  known  since  1934  that 
the  coverage  of  the  station  has  been  very  poor,  probably  no 
better  than  a  50  or  100-watt  station,  but  that  the  applicant 
had  on  file  with  the  Commission  for  a  period  of  about  two 
years  an  application  to  correct  this  inefficient  operation, 
that  the  applicant  believed  it  would  be  exercising  bad  busi¬ 
ness  judgment  to  expend  a  large  sum  of  money  in  the  con¬ 
struction  of  a  new  transmitter  site  and  antenna  when  it  was 
requesting  authority  to  move  the  transmitter,  and  to  make 
necessary  improvements  which  would  result  in  the  efficient 
operation  of  the  station.  It  was  shown  that  a  new  Western 
Electric  1-kilowatt  transmitter  had  recently  been  pur¬ 
chased  and  that  an  application  is  now  on  file  with  the  Com¬ 
mission  to  install  this  equipment,  which  has  already  been 
delivered  to  the  applicant. 

466  The  Commission’s  engineer  testified  to  the  effect 
that  the  best  service  received  in  the  Kalamazoo 
area  is  from  Station  WKZO  (located  at  Kalamazoo)  al¬ 
though  under  present  operating  conditions  he  would  not 
expect  this  station’s  service  to  be  highly  satisfactory,  even 
throughout  the  city.  Some  service  in  parts  of  the  area 
proposed  to  be  served  would  be  available  from  Station 
\\  ELL,  at  Battle  Creek,  Michigan,  operating  with  100 
watts  power  on  1420  kilocycles,  and  in  the  area  north  of 
Kalamazoo  some  service  would  be  received  from  Stations 
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WASH  and  WOOD,  which  share  time  on  1270  kilocycles, 
and  operate  with  power  of  500  watts  at  night  and  have  a 
construction  permit  for  1  kilowatt  until  local  sunset.  In 
addition,  secondary  service  would  be  received  from  various 
distant  clear  channel  stations  at  night. 

There  are  three  radio  broadcast  stations  located  at  less 
than  the  average  recommended  mileage  separation  for  the 
assignment  requested.  Station  WOW,  at  Omaha,  Nebraska, 
operating  on  590  kilocycles,  is  540  miles  from  Kalamazoo, 
Michigan,  and  the  recommended  separation  for  the  assign¬ 
ment  requested  is  1,000  miles.  Station  WOW  operates  with 
5  kilowatts  during  the  day  and  has  regular  authorization 
for  1  kilowatt  at  night  and  special  authorization  for  5  kilo¬ 
watts  at  night.  If  this  application  were  granted,  objection¬ 
able  interference  with  the  service  of  WKZO  at  night  would 
be  expected  from  WOW  and  would  limit  WKZO  to  about 
its  7.3  millivolt  per  meter  contour.  There  would  be  no  ob¬ 
jectionable  interference  to  the  service  of  WOW  because  of 
the  characteristics  of  the  proposed  directive  antenna  at 
WKZO.  Station  WEEI,  located  at  Boston,  Massachusetts, 
740  miles  from  Kalamazoo,  operates  on  590  kilocycles  with 
power  of  1  kilowatt  at  night  and  has  a  construction  permit 
for  5  kilowatts  until  local  sunset,  at  which  time  it  will  use 
a  directional  antenna  both  day  and  night.  The  recom¬ 
mended  separation  for  that  assignment  is  1,000  miles. 
Station  WEEI  would  be  expected  to  radiate  approximately 
125  millivolts  per  meter  at  a  significant  angle  in  the  direc¬ 
tion  of  Kalamazoo,  and  would  limit,  or  tend  to  limit, 
W'KZO  at  night,  to  approximately  its  1.6  millivolt  per 
meter  contour.  That  limitation  would  be  masked  by  the 
limitation  which  would  be  present  from  the  operation  of 
WT)W.  There  would  be  no  objectionable  interference  to 
the  service  of  WEEI,  at  Boston,  by  the  operation  of  WKZO 
because  of  the  characteristics  of  the  directional  antenna 
proposed  to  be  used  by  WKZO.  Station  CRCW,  located  at 
Windsor,  Ontario,  Canada,  operates  on  600  kilocycles  with 
500  watts  at  night  and  1  kilowatt  until  local  sunset.  The 
actual  separation  from  Windsor  to  Kalamazoo  is  132  miles 
and  that  recommended  for  the  assignment  requested  is  153 
miles.  Since  Windsor  is  generally  in  a  null  direction  from 
the  proposed  directive  antenna  at  Kalamazoo,  objection- 
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able  interference  with  the  service  of  Station  CRCW  would 
not  be  expected. 

There  are  seven  pending  applications  which  involve 
problems  of  interference.  An  application  from  Lansing, 
Michigan  (B2-P-1108),  requests  authority  to  operate  on 
580  kilocycles  with  power  of  500  watts  at  night  and  1  kilo¬ 
watt  until  local  sunset.  It  is  proposed  by  the  applicant  to 
use  a  directional  antenna  and  operate  unlimited  time.  The 
actual  separation  is  56  miles  and  that  recommended  is  153 ; 
however,  objectionable  interference  to  the  service  of  the 
Lansing  station  is  not  expected  from  WKZO  provided  it 
does  not  radiate  more  than  the  effective  field  in  the  direc¬ 
tion  of  Kalamazoo.  Station  WEEI,  at  Boston,  requests 
operation  under  regular  authorization  of  5  kilowatts  at 
night.  The  recommended  separation  for  an  assignment 
such  as  that  proposed  is  1,600  miles.  If  this  appli- 
467  tion  were  granted,  Station  WEEI  would  then  con¬ 
tribute  severe  objectionable  interference  to  the  ser¬ 
vice  of  WKZO,  limiting  that  station  at  night  to  its  approxi¬ 
mate  3.6  millivolt  per  meter  contour;  however,  no  objec¬ 
tionable  interference  to  the  service  of  WEEI  because  of 
the  directive  antenna  proposed  to  be  constructed  by  WKZO 
would  be  expected.  An  application  from  Chattanooga, 
Tennessee  (B3-P-842),  requests  operation  of  590  kilocycles 
with  power  of  1  kilowatt,  unlimited  time,  using  a  directional 
antenna.  The  actual  separation  is  510  miles  and  that  rec¬ 
ommended  is  1,000;  however,  interference  to  the  Kalamazoo 
station  greater  than  that  which  would  occur  from  other  sta¬ 
tions  now  licensed  would  not  be  expected.  There  is  a  prob¬ 
ability  that  some  interference  slightly  within  the  1  millivolt 
contour  of  the  proposed  Chattanooga  station  would  occur 
if  that  application  and  the  application  of  WKZO  were  both 
granted.  An  application  from  Birmingham,  Alabama  (BS¬ 
P-997),  requests  operation  on  590  kilocycles  with  500  watts 
at  night  and  1  kilowatt  until  local  sunset,  unlimited  time. 
The  actual  separation  from  Birmingham  to  Kalamazoo  is 
617  miles,  whereas  the  recommended  separation  for  the  as¬ 
signment  requested  is  800.  Objectionable  interference  from 
the  proposed  Birmingham  station  would  occur  to  the  ser¬ 
vice  of  WKZO,  but  since  the  maximum  radiation,  at  night  in¬ 
dicated  in  the  application  of  WKZO  is  about  63  millivolts 
per  meter,  objectionable  interference  to  the  service  of  the 
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Birmingham  station  would  not  be  expected.  An  application 
from  Atlanta,  Georgia  (B3-P-957),  requests  operation  on 
590  kilocvcles  with  1  kilowatt,  unlimited  time.  Atlanta  is 
about  600  miles  from  Kalamazoo  and  the  recommended 
separation  for  the  assignment  requested  is  1,000.  If  both 
applications  were  granted,  it  is  expected  that  the  Atlanta 
station  would  then  limit,  or  tend  to  limit,  WKZO  within  its 
2  millivolt  per  meter  contour  at  night,  but  there  would  be  no 
objectionable  interference  to  the  Atlanta  station,  or  at  least 
WKZO  would  not  provide  the  predominant  source  of  objec¬ 
tionable  interference  to  that  station.  An  application  from 
Durham,  North  Carolina  (B3-P-156),  requests  authority  to 
operate  on  590  kilocycles  with  1  kilowatt,  unlimited  time. 
Durham  is  about  565  miles  from  Kalamazoo  and  the  recom¬ 
mended  separation  for  the  assignment  requested  is  1,000. 
If  the  Durham  application  were  granted,  objectionable  in¬ 
terference  to  WKZO  at  night  to  about  its  2.4  millivolt  per 
meter  contour  would  be  expected  but  no  objectionable  inter¬ 
ference  to  the  Durham  station  would  be  received  from  Sta¬ 
tion  WKZO.  Station  WOW,  at  Omaha,  Nebraska,  has  an 
application  pending  (B4-P-120),  which  requests  regular  au¬ 
thorization  to  operate  with  5  kilowatts  at  night  on  590  kilo¬ 
cycles.  The  recommended  separation  for  the  assignment 
requested  is  1,600  miles,  while  the  actual  separation  is  540. 
In  the  event  this  application  were  granted,  interference 
which  is  prevalent  in  the  Kalamazoo  area  would  not  be  al¬ 
tered  since  Station  WOW  would  then  be  operating  with 
regular  authority  rather  than  the  special  authorization 
which  it  now  has.  However,  since  the  hearing,  application 
No.  B3-P-957,  from  Atlanta,  has  been  dismissed  at  the  re¬ 
quest  of  the  applicant  and  application  No.  B3-P-156,  from 
Durham,  has  been  denied  by  the  Commission. 

Field  strength  measurements  were  made  at  Kalamazoo 
with  accurate  recording  equipment  from  8:30  p.m.  to  2:30 
a.m.  each  night  during  the  period  from  July  27th  to  August 
30,  1936.  From  an  analysis  of  these  measurements  it  ap¬ 
pears  that  real  and  substantial  limitation  to  the  coverage  of 
WKZO  might  be  expected  well  within  its  1  millivolt  per 
meter  contour.  It  also  appears  that  the  efficiency  of  Station 
WOW  in  the  direction  of  Kalamazoo  is  higher  than  would  be 
expected  under  average  conditions.  The  Commission’s  en¬ 
gineer  testified  that  there  is  no  acceptable  nighttime  primary 
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service  in  Kalamazoo  at  present  and  that  even  though 
WKZO  were  limited  up  to  its  7.3  millivolt  per  meter  con¬ 
tour,  there  would  be  an  improvement  in  the  service  of  the 
Kalamazoo  area  by  the  granting  of  this  application. 
468  It  is  proposed  to  locate  the  transmitter  about  2J/2 
miles  north  of  the  city.  The  land  is  muck  and  is 
about  water  level,  the  best  available  for  this  purpose  in  the 
Kalamazoo  area.  This  location  is  on  the  opposite  side  of 
the  city  from  the  airport.  The  station  has  an  option  to  pur¬ 
chase  25  acres  of  this  land  and  if  this  is  not  sufficient  on 
which  to  erect  the  antenna  system,  more  land  can  be  secured. 
With  the  transmitter  located  at  this  site,  the  entire  city  will 
probably  come  within  the  limits  of  the  acceptable  nighttime 
service  area  of  the  station. 

The  antenna  described  in  the  original  application  does  not 
comply  with  Rule  131  as  to  height;  however,  the  applicant 
proposes  to  increase  the  height  of  the  towers  to  260  feet, 
which  more  than  meets  the  requirements  of  this  rule.  Since 
the  filing  of  the  application,  the  first  hearing  thereon  and 
the  rendering  of  Examiner’s  Report  No.  1-8,  the  Commis¬ 
sion  has  adopted  its  rules  131  and  132  and  the  grant  of  the 
application  on  February  8,  1936,  was  made  subject  to  com¬ 
pliance  with  these  rules.  The  applicant  proposes  to  expend 
approximately  $10,000  and  erect  a  four-unit  directional  an¬ 
tenna  system,  which  is  more  fully  described  in  Examiner’s 
Report  No.  1-8  (to  which  reference  is  here  made),  except 
that  the  height  of  the  four  antenna  towers  will  be  260  feet. 
It  appears  that  the  operation  of  Station  WKZO  with  a  di¬ 
rectional  antenna,  which  complies  with  Rule  131,  would  in¬ 
crease  the  useful  service  area  of  the  station  without  result¬ 
ing  in  objectionable  interference  to  the  normally  protected 
service  area  of  any  existing  station. 

Conclusions 

1.  The  applicant  is  legally,  technically,  financially  and 
otherwise  qualified  to  make  the  necessary  construction  and 
operate  Station  WKZO  as  proposed. 

2.  The  application  may  be  granted  within  the  purview  of 
the  Communications  Act  of  1934,  as  amended. 

3.  The  programs  broadcast  over  the  station  have  been 
generally  meritorious  and  served  the  public  interest. 
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4.  The  applicant  has  not  been  operating  the  station  at  its 
highest  technical  efficiency,  but  it  is  shown  this  is  due  to  the 
fact  that  an  application  has  been  pending  with  the  Commis¬ 
sion  for  a  considerable  length  of  time  requesting  authority 
to  make  the  necessary  construction  to  improve  its  opera¬ 
tion. 

5.  The  applicant  proposes  to  make  whatever  changes  in 
the  type  of  construction  that  may  be  necessary  to  comply 
with  the  present  rules  of  the  Commission. 

6.  The  service  area  of  Station  WKZO  would  be  limited  at 
night  if  this  application  were  granted. 

7.  The  granting  of  the  application  would  extend  the  night¬ 
time  service  area  of  Station  WKZO  to  the  City  of  Kalama¬ 
zoo,  which  has  a  population,  (according  to  the  1930  census) 
of  more  than  54,000.  There  is  a  definite  need  for  this  ser¬ 
vice  as  this  area  does  not  have  any  acceptable  night- 

469  time  service.  Since  the  operation  of  Station  WKZO 
as  proposed,  with  a  directional  antenna  complying 
with  Rule  131,  would  not  result  in  any  objectionable  inter¬ 
ference  to  the  normally  protected  service  area  of  any  exist¬ 
ing  station,  the  granting  of  the  application  subject  to  com¬ 
pliance  with  Rule  131  would  serve  public  interest,  conveni¬ 
ence  and  necessity. 

Recommendation 

It  is  accordingly  recommended  that  the  application  of 
WKZO,  Inc.,  for  a  construction  permit  be  granted  subject 
to  compliance  with  Rule  131. 

GEORGE  H.  HILL, 
Examiner . 

Submitted :  October  26,  1936. 

Released  Nov  11  1936  Exceptions  due  Nov  26  1936 

This  report  is  not  final  but  is  subject  to  approval,  modifi¬ 
cation  or  rejection  by  the  Commission. 

The  parties  to  the  proceedings  have  fifteen  days,  with  the 
exceptions  of  those  from  the  Fifth  Zone  who  have  twenty 
days,  in  which  to  file  objections  or  exceptions,  if  any,  to  the 
report. 
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470  Original  Received.  Federal  Communications  Com¬ 
mission  Mail  and  Files  Section  1936  Nov  28  AM 

8 :23  Miss  Anthony 

Federal  Communications  Commission  Nov  27  1936 
Office  of  Secretary 

Before  the  Federal  Communications  Commission 
Washington,  D.  C. 

Division  I — Broadcasting 

Docket  2412 

In  the  Matter  of  an  Application  of  WKZO,  Inc. 

Request  for  Oral  Argument  and  Exceptions  to  Examiner's 
Report  1-306  Filed  on  Behalf  of  Woodmen  of  the  World 
Life  Insurance  Association 

I.  Request  for  Oral  Argument 

Woodmen  of  the  World  Life  Insurance  Association  re¬ 
quests  oral  argument  on  its  exceptions  set  forth  in  Part  II 
below. 

II.  Exceptions  to  Examiner’s  Report  1-306. 

Woodmen  of  the  World  Life  Insurance  Association  ex¬ 
cepts  to  Examiner’s  Report  1-306,  submitted  to  the  Broad¬ 
cast  Division  by  George  H.  Hill,  Esq.,  its  Examiner  in  this 
matter,  on  October  26,  1936,  in  the  following  particulars: 

1.  To  the  failure  of  the  Examiner  to  find  and  report  that 
regarding  the  technical  ability  of  the  applicant,  it  appears 
that  for  a  period  of  years  the  applicant  has  used  as  an  an¬ 
tenna  system  a  unique  diamond-shaped  affair  of  low  height, 
measurements  of  which  reveal  an  effective  field  ( root-mean- 
square)  per  kilowatt  at  a  mile  of  32  millivolts  per  meter, 
unabsorbed ;  the  commission  requires  at  least  150  mil- 

471  livolts  for  similar  new  installations  and  for  years 
averages  of  this  order  have  prevailed  throughout  the 

country;  it  therefore  appears  that  with  the  present  antenna 
the  equipment  of  WKZO  has  an  efficiency  of  only  one-fifth 
that  to  be  expected ;  this  is  equivalent  to  using  one  twenty- 
fifth  of  the  authorized  power;  in  other  words,  by  merely  in¬ 
stalling  an  antenna  of  required  efficiency  WKZO  could  ac¬ 
complish  what  is  in  effect  a  twenty-five-fold  increase  in 
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power  without  any  change  in  its  allocation  (Tr.,  pp.  49-52). 

2.  To  the  failure  of  the  Examiner  to  find  and  report  that 
in  order  to  determine  what  would  be  the  effect  of  the  opera¬ 
tion  of  existing  stations  on  the  590  kc.  frequency  upon  the 
service  of  WKZO  should  it  be  authorized  to  operate  evening 
hours,  measurements  were  made  at  Kalamazoo  with  accu¬ 
rate  recording  equipment  from  8:30  P.  M.  to  2 :30  A.  M.  each 
night  during  the  period  July  27  to  August  3, 1936  (although 
it  is  generally  known  that  distant  sky  wave  transmission  is 
at  a  lower  level  during  summer  months  than  during  other 
periods  of  the  year).  From  an  analysis  of  these  measure¬ 
ments  it  appears  that  real  and  substantial  limitation  on  the 
coverage  of  WKZO  might  be  expected  in  accordance  with 
the  following  tabulation,  which  shows  the  limitation  on  the 
service  of  WKZO  by  hours  during  such  months  as  June, 
July,  November  and  December,  which  might  be  expected 
should  the  present  application  be  granted : 

472  Table  of  Limitations  on  WKZO  Service  Area. 

(Expressed  in  millivolts  per  meter). 


o 

<1 

-Dec. 

June- July 

WOW 

WOW 

WOW 

WOW 

5  kw. 

1  lew. 

5  kw. 

1  kw. 

P.M.  4:15—  5:15 

5:15 —  6:15 

3 

1.3 

6 :15 —  7 :15 

4.9 

2.2 

7:15—  8:15 

7.1 

3.2 

8:15 —  9:15 

7.2 

3.2 

3 

1.3 

9:15—10:15 

7.8 

3.5 

4.9 

2.2 

10:15—11:15 

9.2 

4.1 

7.1 

3.2 

11:15—12:15 

7.2 

3.2 

A.M.  12:15—  1:15 

7.8 

3.5 

1:15—  2:15 

9.2 

4.1 

Limitations  on  WKZO  which  might  have  been  expected 
during  the  individual  nights  of  measurements  would  have 
been:  July  27,  to  6  mv/ni,  July  28,  to  12  mv/m,  July  29  to 
10  mv/m,  July  30,  to  14.5  mv/m,  July  31,  to  9.4  mv/m,  Au¬ 
gust  1,  to  8  mv/m,  August  2  to  10  mv/m  and  August  3,  to 
6.6  mv/m.  Including  all  the  measurements  made  during 
the  period,  it  was  found  that  the  value  exceeded  10%  of  the 
time  was  sufficient  to  limit  WKZO,  if  it  were  operating  eve- 
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ning  hours,  to  the  7  mv/m  contour.  The  predominant 
source  of  interference  to  WKZO  would  be  AVOW  at  Omaha, 
Nebraska,  now’  operating  w’ith  5  kw.  at  night  under  special 
authority.  How’ever,  the  table  given  above  shows  the  limi¬ 
tation  that  station  w’ould  impose  both  for  5  kw.  and  1  kw. 
operation,  and  in  any  event  the  limitation  w’ould  be  well 
within  the  expected  1  mv/m  contour  of  WKZO.  Efficiency 
of  WOW  in  the  direction  of  Kalamazoo  is  higher  than  w’ould 
be  expected  under  average  conditions  (Tr.  pp.  35-49). 

473  3.  To  the  failure  of  the  Examiner  to  find  and  re¬ 
port  that  it  is  not  in  accordance  w’ith  good  engineer¬ 
ing  practice,  nor  w’ould  it  be  an  efficient  use  of  the  590  kc. 
frequency  to  allocate  evening  hours  to  WKZO  on  the  re¬ 
gional  frequency  590  kc.,  because  that  station  w’ould  be  lim¬ 
ited  well  w’ithin  the  expected  1  millivolt-per-meter-contour, 
to  w’hich  contour  it  is  expected  that  regional  broadcasting 
stations  should  be  protected,  and  because  such  limitation 
w’ould  take  place  uniformly  within  the  500-microvolt  per 
meter  contour,  w’hich  is  the  established  contour  of  protec¬ 
tion  for  the  590  kc.  frequency  (Tr.,  p.  72,  See  In  the  Matter 
of  an  Application  of  Liner’s  Broadcasting  Station,  Inc.) 

4.  To  the  failure  of  the  Examiner  to  find  and  report  that 
the  proposed  antenna  to  be  used  at  WKZO  and  described  in 
the  application,  is  130  feet  high  and  will  have  an  effective 
field  for  1  kw\  operation  of  76  millivolts  per  meter  at  a  dis¬ 
tance  of  one  mile,  unabsorbed.  Applicable  rules  and  regula¬ 
tions  of  the  commission  require  a  minimum  height  of  260 
feet  or  the  establishing  of  a  field  intensity  at  a  mile  of  at 
least  150  millivolts  per  meter;  accordingly  the  proposal  is 
in  violation  of  the  rules  and  regulations  of  the  commission. 

5.  To  the  failure  of  the  examiner  to  find  and  report  that 
although  the  rules  and  regulations  of  the  commission  w’ith 
regard  to  antenna  height  and  required  efficiency  wTere  en¬ 
acted  subsequent  to  the  filing  of  the  present  application,  the 
applicant  was  on  ample  notice  thereof  and  a  special  and 
supplemental  hearing  w’as  ordered  with  particular  refer¬ 
ence  to  the  applicable  rules  and  regulations  but  that  not¬ 
withstanding  this  procedure,  the  applicant  failed  and  re¬ 
fused  to  amend  its  application  so  as  to  specify  an  antenna 

of  required  height  and  efficiency. 

474  6.  To  the  failure  of  the  Examiner  to  conclude  and 
report  that  under  the  provisions  of  Section  308(a)  of 
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the  Communications  Act  of  1934  the  Communications  com¬ 
mission  is  without  power  or  authority  to  grant  any  author¬ 
izations  save  as  specifically  applied  for  formally  by  an  ap¬ 
plicant,  and  that  there  is  no  pending  application  requesting 
authority  to  erect  and  operate  transmitting  equipment 
which  complies  with  the  rules  and  regulations  of  the  com¬ 
mission. 

7.  To  the  failure  of  the  Examiner  to  conclude  and  report 
that  an  application  may  not  be  granted  upon  terms  other 
than  those  contained  in  the  application. 

8.  To  the  failure  of  the  Examiner  to  conclude  and  report 
that  the  granting  of  the  application  of  WKZO,  Inc.,  upon 
any  terms  other  than  those  contained  in  such  application  is 
the  elimination  of  an  essential  factor  of  safety  in  the  opera¬ 
tion  of  the  proposed  directional  antenna. 

9.  To  the  findings  of  the  Examiner  contained  at  page  3  of 
the  mimeographed  edition  of  his  report : 

“Testimony  on  behalf  of  the  applicant  reveals,  however, 
that  the  management  has  known  since  1934  that  the  cover¬ 
age  of  the  station  has  been  very  poor,  probably  no  better 
than  a  50  or  100-watt  station,  but  that  the  applicant  had  on 
file  with  the  Commission  for  a  period  of  about  two  years  an 
application  to  correct  this  inefficient  operation,  that  the  ap¬ 
plicant  believed  it  would  be  exercising  bad  business  judg¬ 
ment  to  expend  a  large  sum  of  money  in  the  construction  of 
a  new  transmitting  site  and  antenna  when  it  was  requesting 
authoritv  to  move  the  transmitter,  and  to  make  necessary 
improvements  which  would  result  in  the  efficient  operation 
of  the  station.” 

10.  To  the  findings  of  the  Examiner  contained  at  page  6 
of  the  mimeographed  edition  of  his  report: 

“The  antenna  described  in  the  original  application  does 
not  comply  with  Rule  131  as  to  height ;  however,  the  appli¬ 
cant  proposes  to  increase  the  height  of  the  towers  to  260 
feet,  which  more  than  meets  the  requirements  of  this 
rule.  ’  ’ 

475  11.  To  the  findings  of  the  Examiner  contained  at 

page  6  of  the  mimeographed  edition  of  his  report: 
“The  applicant  proposes  to  expend  approximately  $10,000 
and  erect  a  four-unit  directional  antenna  system,  which  is 
more  fully  described  in  Examiner’s  Report  No.  1-8  (to 
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which  reference  is  here  made),  except  that  the  height  of  the 
four  antenna  towers  will  be  260  feet.” 

12.  To  the  finding  of  the  Examiner  contained  at  page  6 
of  the  mimeographed  edition  of  his  report : 

“It  appears  that  the  operation  of  Station  WKZO  with  a 
directional  antenna,  which  complies  with  Rule  131,  would 
increase  the  useful  service  area  of  the  station  without  re¬ 
sulting  in  objectionable  interference  to  the  normally  pro¬ 
tected  service  area  of  any  existing  station.” 

13.  To  the  fourth  conclusion  of  the  Examiner : 

“The  applicant  has  not  been  operating  the  station  at  its 
highest  technical  efficiency,  but  it  is  shown  this  is  due  to  the 
fact  that  an  application  has  been  pending  with  the  Commis¬ 
sion  for  a  considerable  length  of  time  requesting  authority 
to  make  the  necessary  construction  to  improve  its  opera¬ 
tion.” 

14.  To  the  fifth  conclusion  of  the  Examiner: 

“The  applicant  proposes  to  make  whatever  changes  in 
the  type  of  construction  that  may  be  necessary  to  comply 
with  the  present  rules  of  the  Commission.” 

15.  To  that  portion  of  the  seventh  conclusion  of  the  Ex¬ 
aminer  which  reads: 

“Since  the  operation  of  Station  WKZO  as  proposed,  with  a 
directional  antenna  compying  with  Rule  131,  would  not  re¬ 
sult  in  any  objectionable  interference  to  the  normally  pro¬ 
tected  service  area  of  any  existing  station,  the  granting  of 
the  application  subject  to  compliance  with  Rule  131  would 
serve  public  interest,  convenience  and  necessity.” 

16.  To  the  recommendation  of  the  Examiner : 

“It  is  accordingly  recommenced  that  the  application  of 
WKZO,  Inc.,  for  a  construction  permit  be  granted  subject 
to  compliance  with  Rule  131.” 

476  17.  To  the  failure  of  the  Examiner  to  recommend 

the  denial  of  the  application. 

18.  To  the  failure  of  the  Examiner  to  conclude  and  report 
that  public  interest,  convenience  and  necessity  require  the 
classification  of  the  590  kc.  frequency  as  one  to  be  used  by 
existing  stations  at  that  frequency  with  minimum  power  of 
5000  watts,  and  that  there  is  no  need  or  justification  for  a 
5000-watt  full-time  station  at  Kalamazoo,  Michigan,  and 
that  the  granting  of  the  present  application  would  consti- 
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323  Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Minute  #433 
Broadcast  Division 
December  8,  1936 
10:30  A.M. 

Present:  Commissioners  Sykes,  Chairman  and  Case. 

#*•#•##*• 

Hearing  Docket 

##*#•###• 

The  Broadcast  Division  granted  request  for  oral  argu¬ 
ment  in  re  Examiner’s  Report  No.  1-306,  on  the  application 
of  WKZO,  Incorporated,  for  construction  permit  (Docket 
No.  2412)  and  directed  that  said  oral  argument  be  heard  on 
February  4,  1937. 

JOHN  B.  REYNOLDS, 

Acting  Secretary. 
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tute  an  obstacle  to  the  most  efficient  use  of  the  590  kc.  fre¬ 
quency. 

WOODMEN  OF  THE  WORLD  LIFE 
INSURANCE  ASSOCIATION 

By  PAUL  M.  SEGAL 
GEORGE  S.  SMITH 
Its  Attorneys 

Acknowledgment  of  Service 

We  have  received  copies  of  the  foregoing. 

DUKE  M.  PATRICK, 
Attorney  for  WEEI  Broadcasting  Corp. 

FONTAINE  C.  BRADLEY, 
Attorney  for  Edison  Elec¬ 
tric  Illuminating  Company  of  Boston 

BEN  S.  FISHER, 

Attorney  for  Birmingham  News 

HORACE  L.  LOHNES, 
Attorney  for  WKZO,  Inc. 

November  27,  1936 

Minute  #502 
April  27,  1937 
10:30  A.M. 

480  Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Present:  Commissioners  Sykes,  Chairman,  Case  and  Prall. 

#  *  • 

Upon  consideration  of  the  application,  record  and  evi¬ 
dence  in  this  case,  Examiner’s  Report  No.  1-306,  the  excep¬ 
tions  thereto  and  the  oral  argument  heard,  the  Broadcast 
Division  this  day  found  that  public  interest,  convenience  and 
necessity  would  be  served  by  granting  the  application  of 
WKZO,  Incorporated  for  construction  permit,  and  entered 
its  final  order  granting  same  in  the  following  case:  (Ex¬ 
aminer  sustained) 
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Ex. 

Reprt.  &  Call  Nature  of  Action 

Dock  No.  File  No.  Applicant  Letters  Application  Taken 

1-306  --P-B-3134a  WKZO,  Inc.,  WKZO  Construction  per-  Applica- 

Kalamazoo,  mit  to  move  trans-  tion 

Mich.  mitter  from  Nichol’s  Granted. 

Rd.  4mi.  W  of  Kala-  To 

mazoo,  Mich,  to  site  employ 

to  be  determined,  sub-  direc- 
ject  to  Commission ’s  tional 
approval,  Kalamazoo,  an- 

Twp.  Mich;  make  tenna 

changes  in  equipment;  during 
change  power  from  1  night- 
kw  day  to  250  w.  night  time 
1  kw  day  and  hours  hours 
of  operation  from  subject 

Daytime  to  Unlimited  to 

time,  590  kc.  Rule  131 

&  Commis¬ 
sion  approval. 

The  order  as  herein  entered  shall  be  effective  at  3  A.M. 
Eastern  Standard  Time,  June  8, 1937. 

The  Commission  will  issue  and  publish  at  a  subsequent 
date  an  opinion  setting  forth  a  statement  of  facts  appear¬ 
ing  of  record  and  the  grounds  for  the  decision  herein 
reached. 

*  #  # 

JOHN  B.  REYNOLDS, 
Acting  Secretary. 

481  Federal  Communications  Commission  21097 

Washington,  D.  C. 

April  27,  1937 

The  Commission  this  day  entered  its  final  order  as  indi¬ 
cated  herein  in  the  following  case ; 

Ex.  Docket  Call  Nature  of  Action 

Report  No.  Applicant  Letters  Appl.  Taken 

1-306  2412  WKZO,  Incorporated,  WKZO  Construction  Per-  Applica- 
Kalamazoo,  Michigan.  mit  to  move  trans-  tion 

mitter  from  Nichol ’s  Granted. 
Rd.,  4  Mi.  W.  of  Kala-  To 
mazoo,  Michigan  to  employ 
(Site  to  be  determined,  Direc- 
subject  to  Commis-  tional 

sion’s  approval),  Kala-  An- 
mazoo  Twp.,  Michigan;  tenna 
make  changes  in  equip-  During 
ment;  change  power  Night- 
from  1  kw  day  to  250  time 
watts  night,  1  kw  day  Subject 
and  change  hours  of  to  Corn- 
operation  from  Daytime  pliance 
to  Unlimited  time.  590  With 
kc.  Rule  131 

and  Commis¬ 
sion  Approval. 
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The  order  as  herein  entered  shall  be  effective  at  3  A.M., 
Eastern  Standard  Time,  June  8,  1937. 

The  Commission  will  issue  and  publish  at  a  subsequent 
date  an  opinion  setting  forth  a  statement  of  the  facts  ap¬ 
pearing  of  record  and  the  grounds  for  the  decision  herein 
reached. 

By  Order  of  the  Commission : 

I  hereby  certify  that  the  foregoing  is  a  full,  true  and  cor¬ 
rect  copy  of  the  Order  of  the  Federal  Communications  Com¬ 
mission,  in  Docket  No.  2412. 

JOHN  B.  REYNOLDS, 

Acting  Secretary. 

(Seal)  By  THEODORE  PIERSON. 

482  Before  the  21641 

Federal  Communications  Commission 
Washington,  D.  C. 

Docket  No.  2412 

In  the  Matter  of  WKZO,  Incorporated  Kalamazoo,  Michi¬ 
gan  For  Construction  Permit 

Submitted  February  4,  1937  Decided  June  8,  1937. 

Held,  that  the  granting  of  an  application  for  construction 
permit  to  move  transmitter  to  new  site,  install  directional 
antenna,  and  operate  unlimited  time,  will  serve  the  public 
interest,  convenience  and  necessity. 

Appearances 

Horace  L.  Lohnes  on  behalf  of  the  applicant ; 

Fontaine  C.  Bradley  on  behalf  of  the  Edison  Electric 
Illuminating  Company  of  Boston,  Massachusetts ; 

D.  M.  Patrick  and  Karl  A.  Smith  on  behalf  of  WEEI 
Broadcasting  Company; 

Ben  S.  Fisher,  Charles  V.  Wayland  and  John  W.  Kendall 
on  behalf  of  the  Birmingham  News  Company; 

Paul  M.  Segal  and  George  S.  Smith  on  behalf  of  Station 
WOW ; 

George  B.  Porter  and  Tyler  Berry  on  behalf  of  the  Fed¬ 
eral  Communications  Commission. 


310  WOODMEN  OF  THE  WORLD  LIFE  INSURANCE  ASSOCIATION 

483  Statement  of  Facts  and  Grounds  for  Decision 
By  the  Commission : 

Broadcast  Division,  Commissioners  Sykes,  Chairman,  Case, 
and  Prall. 

This  proceeding'  arose  upon  the  application  to  the  Fed¬ 
eral  Radio  Commission  of  WKZO,  Inc.,  licensee  of  Station 
WKZO,  located  at  Kalamazoo,  Michigan,  for  construction 
permit,  requesting  authority  to  move  its  transmitter  to  a 
new  site;  install  directional  antenna;  and  to  operate  on  590 
kc,  with  250  watts  power  and  1  kw  L.S.,  unlimited  time. 
Station  WKZO  now  operates  on  590  kc,  with  1  kw  power, 
daytime  only. 

The  application  was  filed  with  the  Federal  Radio  Com¬ 
mission  on  February  27,  1934,  and  on  May  15,  1934,  it  was 
granted  without  a  hearing.  On  May  18,  1934,  the  grant 
of  May  15  was  reconsidered,  and  pursuant  to  Section  11 
of  the  Radio  Act  of  1927  (this  section  was  reenacted  as 
Section  309(a)  of  the  Communications  Act  of  1934)  the  ap¬ 
plication  was  designated  for  public  hearing  before  a  duly 
appointed  examiner.  Appropriate  notice  of  the  time  and 
place  of  the  hearing,  and  the  issues  to  be  determined  there¬ 
in,  was  served  upon  the  applicant  and  all  other  interested 
parties.  (In  the  interim  the  Federal  Radio  Commission  was 
abolished,  but  by  operation  of  Section  604(b)  of  the  Com¬ 
munications  Act  of  1934  all  proceedings  of  the  type  here  in¬ 
volved  were  transferred  to  the  Federal  Communications 
Commission.) 

Pursuant  to  said  notice,  a  hearing  was  held  on  Septem¬ 
ber  7,  1934.  On  October  5,  1934,  the  examiner  made  his  re¬ 
port  (1-8),  recommending  that  the  application  be  granted. 
Exceptions  were  filed  to  the  Examiners  Report  and  oral 
argument  was  requested.  The  request  for  oral  argument 
was  granted  by  the  Commission  and  the  argument  was  heard 
on  January  16,  1935.  On  February  8,  1936,  the  Commis¬ 
sion  granted  the  application,  subject  to  the  provisions  of 
Rules  131  and  132,  the  Order  being  effective  on  April  7, 
1936.  Thereupon,  on  March  6,  1936,  the  licencee  of  Station 
WOW  filed  a  motion  to  reconsider  the  Commission’s  deci¬ 
sion  and  reopen  the  case.  This  motion  was  opposed  by  the 
applicant.  The  effective  date  of  the  Commission’s  decision 
granting  the  application  was  extended  until  May  29,  1936. 
On  May  1,  1936,  the  motion  to  reconsider  and  reopen  the 
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case  was  granted,  and  the  case  was  remanded  for  further 
hearing.  On  July  10,  1936,  appropriate  notice  of  the  time 
and  place  of  the  further  hearing,  and  the  issues  to  be  de¬ 
termined  therein,  was  served  upon  the  applicant  and  all 
other  interested  parties.  The  applicant  filed  its  appearance, 
and  the  Edison  Electric  Illuminating  Company  of  Boston, 
Massachusetts,  Birmingham  News  Company,  Woodmen  of 
the  World  (Station  WOW),  and  the  Johnson-Kennedy 
Radio  Corporation  (Station  WIND)  filed  their  answers  to 
the  applicant’s  appearance.  WEEI  Broadcasting  Corpora¬ 
tion  was  allowed  to  intervene  in  this  hearing  because  the 
Commission  approved  an  application  for  voluntary  assign¬ 
ment  of  license  from  the  Edison  Electric  Illuminating  Com¬ 
pany  to  the  former  corporation,  the  effective  date  of  which 
was  August  16,  1936. 

Pursuant  to  said  notice,  the  further  hearing  was  held  on 
August  11,  1936,  before  a  duly  appointed  examiner  who,  in 
his  report  (1-306),  submitted  on  October  26,  1936,  recom¬ 
mended  that  the  application  be  granted,  subject  to  compli¬ 
ance  with  Rule  131.  To  the  report,  exceptions  were  filed  by 
Woodmen  of  the  World  (Station  WOW),  WEEI  Broadcast¬ 
ing  Company  (WEEI),  and  Birmingham  News  Company. 

Thereafter,  Station  WEEI  withdrew  its  request  for 
484  oral  argument,  and  its  exceptions  to  the  Examiner’s 

Report,  with  the  statement  “that  it  does  not  desire 
to  have  any  further  participation”  in  the  cause.  As  to  the 
remaining  parties,  oral  argument  was  had  on  February  4, 
1937.  On  April  27,  1937,  the  Commission  entered  its  final 
order,  granting  said  application,  subject  to  compliance  with 
Rule  131,  the  order  to  become  effective  at  3 :00  A.M.,  E.S.T., 
on  June  8,  1937. 

The  application  so  filed,  on  February  27,  1934,  specified 
an  antenna  with  vertical  leads  200  feet  in  height.  On  this 
basis  the  Federal  Radio  Commission  granted  the  application 
without  hearing.  As  has  been  pointed  out,  following  the 
reconsideration  of  this  action,  the  first  hearing  on  the  ap¬ 
plication  was  held  on  September  4,  1934.  Thereafter,  on 
October  15, 1935,  the  Commission  promulgated  Rule  131,  re¬ 
lating  to  minimum  antenna  height  required  for  broadcast 
stations,  and  the  grants  of  February  8,  1936,  and  April  27, 
1937,  were  both  made  subject  to  the  applicant’s  compliance 
with  the  rule  in  question.  Respondents  contend  that  the  ap¬ 
plication  may  be  granted  pursuant  to  the  specifications  in 
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the  application  alone,  and  that  any  grant  in  deviation  there¬ 
from  must  be  based  upon  proper  amendment,  in  conformity 
with  Rule  103.8.  This  contention  may  not  be  upheld,  how¬ 
ever,  in  view  of  the  special  circumstances  of  this  case.  The 
application,  as  filed,  met  with  the  requirements  of  the  then 
existing  rules.  The  question  of  antenna  height  was  not 
an  issue  in  the  original  hearing  notice  (dated  May  29, 1934). 
Thereafter,  however,  Rule  131  was  promulgated,  and  by  its 
terms  it  applied  to  “all  applicants  for  new,  additional,  or 
different  broadcast  facilities  and  all  licensees  requesting 
authority  to  move  the  location  of  the  station.”  All  parties 
were  charged  with  notice  of  this  rule.  Furthermore,  Issue 
No.  5  of  the  notice  of  further  hearing,  dated  January  10, 
1936,  reads:  “To  determine  whether  the  granting  of  the 
application  will  comply  with  Rule  131.”  This  notice  was 
served  on  all  interested  parties.  In  presenting  its  proof 
on  that  issue  the  applicant  showed  that  it  would  comply 
with  the  rule.  The  respondents,  under  these  circumstances, 
cannot  be  said  to  have  been  aggrieved  or  adversely  affected, 
as  they  had  notice  of  the  issue  and  opportunity  to  prepare 
for  rebuttal  of  any  testimony  presented  thereon  by  the  ap¬ 
plicant. 

The  applicant,  a  Michigan  corporation,  has  operated  Sta¬ 
tion  WKZO  continuously  since  September  1931.  The  rec¬ 
ord  discloses  that  the  applicant  is  legally  qualified  to  op¬ 
erate  a  broadcasting  station. 

The  balance  sheet  of  the  applicant  corporation,  as  of  June 
30, 1936,  reveals  total  assets  of  $66,277.36,  consisting  of  cash 
on  hand  and  in  bank  in  the  sum  of  $8,427.26,  accounts  re¬ 
ceivable  $8,892.82,  technical  equipment  $22,445.78,  Western 
Electric  transmitter  $12,600,  land  and  real  estate  $9,325.01, 
studio  equipment  and  improvements  $2,857.16,  furniture 
and  fixtures  $1,687.15,  and  prepaid  insurance  $42.18;  and 
total  liabilities  and  net  worth  of  $66,277.36,  consisting  of 
accounts  payable  $2,936.79,  notes  payable  $188.75,  notes 
payable  to  Western  Electric  Company  $10,000,  loans  pay¬ 
able  to  J.  E.  Fetzer  $6,334.02,  accrued  license  fees  $1,043.27, 
executive  drawing  account  $693,  depreciation  reserves 
$12,376.03,  capital  stock  $20,000,  and  surplus  $12,705.50.  The 
record  discloses  that  $10,000  of  the  liabilities  represents 
notes  due  the  Western  Electric  Company  for  a  new  trans¬ 
mitter  recently  purchased.  The  profit  and  loss  statement 
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for  the  six  months’  period  ending  June  30,  1936,  reveals  a 
net  revenue  of  $21,480.09  and  total  operating  expenses  of 
$17,812,  leaving  a  net  operating  profit  for  the  period 
485  of  $3,668.09.  The  station  has  been  operated  at  a 
profit  for  the  past  three  or  four  years.  WKZO  is 
affiliated  with  four  networks,  the  National  Broadcasting 
Company’s  Blue  network,  the  Michigan  Radio  Network,  the 
Canadian  Broadcasting  System,  and  the  Mutual  Broadcast¬ 
ing  System.  The  estimated  cost  of  the  proposed  construc¬ 
tion  is  $21,000,  which  amount  will  be  provided  from  the  cash 
assets  of  the  applicant.  John  E.  Fetzer,  the  principal  stock¬ 
holder,  testified  that  if  additional  funds  are  required  he 
would  advance  such  funds  as  would  be  necessary.  The  bal¬ 
ance  sheet  filed  by  Mr.  Fetzer  reveals  personal  assets  of 
$41,500  (exclusive  of  any  holdings  in  WKZO,  Inc.),  which 
include  cash  in  Kalamazoo  banks  amounting  to  $25,000  and 
total  liabilities  of  $2,000.  The  record  shows  that  the  appli¬ 
cant  has  ample  financial  resources  to  defray  the  cost  of  the 
proposed  construction  and  that  sufficient  income  is  avail¬ 
able  to  operate  the  station  as  proposed. 

The  transmitter  of  Station  WKZO  is  located  approxi- 
matelv  three  miles  from  the  center  of  the  citv.  The  studios 

V  * 

are  on  the  seventh  floor  of  the  Burdick  Hotel.  Fourteen 
full-time  employees,  including  a  general  manager,  a  pro¬ 
gram  director  who  is  also  an  announcer,  a  production  man¬ 
ager  who  is  also  an  announcer,  the  regular  staff  announcers, 
three  operators,  three  salesmen,  two  secretaries,  and  a  plant 
caretaker  are  employed  by  the  station.  The  record  shows 
that  the  station  has  been  operated  with  inefficient  equipment 
for  some  time,  resulting  in  poor  coverage.  The  continuance 
of  this  condition  was  allowed,  however,  only  because  of  the 
long  pendency  of  the  instant  application.  It  was  shown, 
moreover,  that  the  station  purchased  a  new  1  kw  trans¬ 
mitter  of  approved  manufacture.  This  transmitter  was 
licensed  for  use  on  December  1, 1936.  Because  the  deficien¬ 
cies  in  the  past  operation  of  the  station  have  been  satisfac¬ 
torily  explained,  the  otherwise  necessary  conclusion  that  the 
station  management  has  been  grossly  negligent  in  provid¬ 
ing  proper  technical  equipment  has  been  obviated.  The 
transmitter  now  licensed  to  WKZO  is  satisfactory  for  op¬ 
eration  as  proposed.  The  applicant  intends  to  construct 
the  antenna  so  as  to  fully  comply  with  the  requirements  of 
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Rule  131.  The  grant  is  made  contingent  upon  such  com¬ 
pliance.  It  is  proposed  to  locate  the  transmitter  about  2]A 
miles  north  of  the  city.  The  land  is  muck  and  is  about 
water  level,  the  best  available  for  this  purpose  in  the  Kala¬ 
mazoo  area.  This  location  is  on  the  opposite  side  of  the 
city  from  the  airport.  The  station  has  an  option  to  pur¬ 
chase  25  acres  of  this  land,  and  if  this  is  not  sufficient  on 
which  to  erect  the  antenna  system  more  land  can  be  secured. 
With  the  transmitter  located  at  this  site,  the  entire  citv  will 
probably  come  within  the  limits  of  the  acceptable  nighttime 
service  area  of  the  station.  It  is  apparent  from  the  record 
that  the  applicant  is  technically  qualified  to  operate  the  sta¬ 
tion  as  proposed. 

Programs  presented  over  the  station  during  a  representa¬ 
tive  week,  covering  a  period  of  91  hours  and  30  minutes, 
showed  57.7%  of  the  time  devoted  to  sustaining  and  42.3% 
to  commercial  programs:  18.7%  of  the  station’s  time  is 
used  for  broadcasting  local  sustaining  and  23%  for  local 
commercial  programs;  39%  for  network  sustaining  and 
18.3%  for  network  commercial  programs.  The  programs 
include  weekly  health  talks;  weekly  talks  during  the  school 
year  to  parents  by  faculty  members  of  the  local  high 
schools ;  educational  programs  covering  all  phases  of  social 
political  and  general  educational  subjects  originated  by  the 
Western  States  Teachers’  College;  interdenominational  re¬ 
ligious  educational  talks;  local  and  world-wide  news  ser¬ 
vice;  daily  devotional  period  conducted  by  all  churches  of 
the  city;  discussions  of  public  questions  by  prominent 
486  civic  leaders;  talks  furnished  by  the  U.  S.  Depart¬ 
ment  of  Agriculture  and  Michigan  State  College; 
broadcasts  of  sports,  including  all  home  football  games  of 
the  University  of  Michigan  and  football  games  of  the  West¬ 
ern  States  Teachers’  College*  Kalamazoo  College,  Central 
‘High  School,  and  St.  Augustine  Academy  (when  the  Univer¬ 
sity  of  Michigan’s  team  is  playing  away  from  home) ;  safety 
broadcasts  jointly  with  the  Kalamazoo  Police  Department ; 
time  signals;  weather,  market  and  police  reports;  programs 
of  concert,  symphony  and  college  instrumental  groups; 
vocal  ensembles;  dance  orchestras;  etc.  No  phonograph 
records  are  used  by  the  station.  It  appears  that  the  sta¬ 
tion’s  program  service  is  meritorious. 

Various  estimates  appear  in  the  record  as  to  the  popula¬ 
tion  served  by  WKZO.  The  Commission,  however,  will  take 
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judicial  notice  of  the  1930  census,  showing  population  of 
54,786  for  Kalamazoo.  The  best  service  received  in  the 
Kalamazoo  area  is  from  WKZO,  although  under  present 
operating  conditions  this  station’s  service  would  not  be 
highly  satisfactory  even  throughout  the  city.  Some  service 
in  parts  of  the  area  proposed  to  be  served  is  available  from 
Station  WELL,  located  at  Battle  Creek,  Michigan,  operat¬ 
ing  with  100  watts  power  on  1420  kilocycles,  and  in  the  area 
north  of  Kalamazoo  some  service  is  had  from  Stations 
WASH  and  'WOOD,  which  divide  time  on  the  frequency 
1270  kilocycles.  In  addition,  secondary  service  is  received 
from  various  distant  clear  channel  stations  at  night.  The 
record  reveals  that  this  important  community  receives  no 
primary  service  at  night.  This  fact  alone  shows  an  impor¬ 
tant  public  need  for  broadcasting  service  in  the  Kalamazoo 
area. 

There  are  three  radio  broadcast  stations  located  at  less 
than  the  average  recommended  mileage  separation  for  the 
assignment  requested.  Station  AVOW,  at  Omaha,  Nebraska, 
operating  on  590  kilocycles,  is  540  miles  from  Kalamazoo, 
Michigan,  and  the  recommended  separation  for  the  assign¬ 
ment  requested  is  1,000  miles.  Station  WOW  operates  with 
5  kilowatts  during  the  day  and  has  regular  authorization  for 
1  kilowatt  at  night.  The  signal  of  WKZO  will  be  limited  by 
AVOW  at  night.  There  will  be  no  objectionable  interference 
to  the  service  of  AA’OAA7  because  of  the  charasteri sties  of  the 
proposed  A\7KZO  directive  antenna.  Station  WEEI,  lo¬ 
cated  at  Boston,  Massachusetts,  740  miles  from  Kalamazoo, 
operates  on  590  kilocycles,  with  power  of  1  kilowatt  at  night 
and  5  kilowatts  until  local  sunset,  using  directional  antenna 
both  day  and  night.  The  recommended  separation  for  that 
assignment  is  1,000  miles.  Station  AA7EEI  radiates  approx¬ 
imately  125  millivolts  per  meter  at  a  significant  angle  in  the 
direction  of  Kalamazoo,  and  would  limit,  or  tend  to  limit 
AA7KZO  at  night  to  approximately  its  1.6  millivolt  per  meter 
contour.  That  limitation  will  be  masked  by  the  limitation 
from  the  operation  of  AVOAV.  There  will  be  no  objection¬ 
able  interference  to  the  service  of  AA^EEI,  at  Boston,  by  the 
operation  of  AA7KZO  because  of  the  characteristics  of  the 
directional  antenna  proposed  to  be  used  by  WKZO.  Station 
OROAV,  located  at  Windsor,  Ontario,  Canada,  operates  on 
600  kilocycles,  with  500  watts  at  night  and  1  kilowatt  until 
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local  sunset.  The  actual  separation  from  Windsor  to  Kala¬ 
mazoo  is  132  miles  and  that  recommended  for  the  assign¬ 
ment  requested  is  153  miles.  Since  Windsor  is  generally  in 
a  null  direction  from  the  proposed  directive  antenna  at 
Kalamazoo,  objectionable  interference  with  the  service  of 
Station  CROW  is  not  expected. 

487  There  were  six  other  applications  pending  at  the 
time  this  application  was  designated  for  further  hear¬ 
ing  (May  1,  1936)  which  involved  problems  of  interference. 
Some  of  these  applications  have  been  since  dismissed  or  de¬ 
nied.  An  application  from  Lansing,  Michigan  (B2-P-1108), 
now  on  the  hearing  docket,  requests  authority  to  operate  on 
580  kilocycles,  with  500  watts  at  night  and  1  kilowatt  until 
local  sunset.  The  applicant  proposes  to  use  a  directional  an¬ 
tenna  and  operate  unlimited  time.  The  actual  separation  is 
56  miles  and  that  recommended  is  153  miles.  Because  of  the 
installation  proposed,  objectionable  interference  to  the  Lan¬ 
sing  applicant  would  not  be  expected  from  WKZO.  An  ap¬ 
plication  from  Birmingham,  Alabama  (B3-P-997)  requests 
the  use  of  590  kilocycles,  with  500  watts  power  at  night  and 
1  kilowatt  until  local  sunset.  The  actual  separation  between 
Birmingham  and  Kalamazoo  is  617  miles,  whereas  the  rec¬ 
ommended  separation  for  the  assignment  requested  is  800 
miles.  Objectionable  interference  from  WKZO  to  the  Bir¬ 
mingham  applicant  is  not  expected.  Station  WOW,  Omaha, 
Nebraska,  has  an  application  pending  (B4-P-120)  request¬ 
ing  regular  authority  to  operate  with  5  kilowatts  at  night  on 
590  kilocycles.  If  this  application  were  granted,  the  inter¬ 
ference  now  prevalent  in  the  Kalamazoo  area  would  be  in¬ 
creased. 

At  night  this  applicant’s  signal  will  be  severely  limited. 
Ordinarily  this  fact  would  preclude  the  granting  of  the  ap¬ 
plication.  In  this  case,  however,  it  was  shown  that  a  large 
and  important  city  totally  lacks  in  local  night  service  and 
receives  no  primary  night  service  from  any  broadcast  sta¬ 
tion.  Here  is  a  situation,  therefore,  where  there  is  a  com¬ 
pelling  public  need  for  broadcast  service,  the  urgency  of 
which  requires,  in  the  public  interest,  convenience  and  ne¬ 
cessity,  that  the  application  be  granted  even  though  such 
action  constitutes  a  departure  from  usual  allocation  prac¬ 
tice. 
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Therefore,  upon  consideration  of  the  application,  the  tes¬ 
timony  adduced  at  the  hearings,  the  Examiner’s  Reports, 
the  exceptions  and  the  oral  arguments  heard  thereon,  and 
the  entire  record,  the  Commission  was  of  the  opinion,  and 
so  found,  that  the  public  interest,  convenience  and  necessity 
would  be  served  by  granting  the  application,  subject  to  com¬ 
pliance  with  Rule  131,  and  accordingly,  on  April  27,  1937, 
the  Commission  entered  its  final  order,  effective  at  3  A.  M. 
E.S.T.,  on  June  8, 1937. 

48S  Original  Federal  Communications  Commission  Office 
of  Secretary  Jun  4  1937 

Received  Docket  Section  Jun  5  1937 
1-3-36  Petition  denied  Statement  adopted 

Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 

Division  I — Broadcasting 
Docket  2412 

In  the  Matter  of  an  Application  of  WKZO,  Inc., 

For  Construction  Permit 

Motion  for  Extension  of  Effective  Bate 

Woodmen  of  the  World  Life  Insurance  Association,  re¬ 
spondent  in  this  matter,  moves  that  the  commission  extend 
the  effective  date  of  its  order  of  April  27,  1937,  from  June 
8, 1937  to  July  8, 1937,  and  in  support  shows: 

1.  As  of  the  present  time  there  is  no  opinion  available 
for  the  study  of  counsel  for  the  respondent,  and  the  respon¬ 
dent  is  without  knowledge  as  to  its  proper  remedy. 

2.  Substantial  question  has  been  raised  in  other  proceed¬ 
ings  as  to  the  power  of  the  commission  to  extend  the  effec¬ 
tive  date,  once  that  effective  date  has  taken  place.  Respon¬ 
dent  is  fearful  that  in  the  absence  of  the  present  motion  a 
similar  question  may  be  raised  against  it  and  complicate 
prosecution  of  its  remedy  by  motion  for  rehearing,  appeal, 
or  otherwise. 

WOODMEN  OF  THE  WORLD  LIFE  INSURANCE 

ASSOCIATION 
By  PAUL  M.  SEGAL 
GEORGE  S.  SMITH, 

Its  Attorneys 
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489  We  acknowledge  receipt  of  copies  of  the  foregoing 
motion. 

HORACE  L.  LOHNES, 

Attorney  for  WKZO,  Inc. 

FONTAINE  C.  BRADLEY, 

D.S. 

Attorney  for  Edison  Electric 
Illuminating  Company  of  Bos¬ 
ton,  Mass. 

D.  M.  PATRICK  (P.R.) 
Attorney  for  WE  El  Broad¬ 
casting  Co. 

BEN  S.  FISHER, 

Attorney  for  Birmingham 
News  Co. 

June  4,  1937 

Minute  #525 
June  8,  1937 
10:30  A.  M. 

490  Minutes  of  the 

Federal  Communications  Commission 
(Broadcast  Division) 

Present:  Commissioners  Sykes,  Chairman,  and  Prall. 

•  •  • 

The  Broadcast  Division  denied  the  motion  of  the  Wood¬ 
men  of  the  World  Life  Insurance  Association  requesting 
that  the  Commission  extend  the  effective  date  of  its  order 
granting  the  application  of  WKZO,  Incorporated,  Kalama¬ 
zoo,  Michigan,  for  construction  permit,  Docket  No.  2412, 
effective  June  8,  1937. 

•  •  # 

T.  J.  SLOWIE, 

Secretary. 
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492  Before  the  Federal  Communications  Commission 

Washington,  D.  C. 

(en  banc) 

Docket  2412. 

In  the  Matter  of  an  Application  of  WKZO,  Incorporated 
For  Construction  Permit. 

Motion  of  the  Respondent ,  Woodmen  of  the  World  Life  In¬ 
surance  Association  for  Postponement  of  the  Effective 
Date. 

The  respondent,  Woodmen  of  the  World  Life  Insurance 
Association,  being  desirous  of  preserving  its  rights  of  ap¬ 
peal  from  the  order  of  the  Broadcasting  Division  more  fully 
described  in  the  motion  for  rehearing  filed  herewith, 

493  moves  that  pending  consideration  of  such  motion,  the 
Commission  extend  from  time  to  time  the  effective 

date  of  the  order  and,  if  the  motion  for  rehearing  be  denied, 
that  the  effective  date  be  fixed  as  of  the  date  of  such  denial. 

PAUL  M.  SEGAL, 
GEORGE  S.  SMITH, 
Attorneys  for  the  Respondent , 
Woodmen  of  the  World  Life  Insurance  Association. 

June  21,  1937. 

494  Before  the  Federal  Communications  Commission 

Washington,  D.  C. 

(en  banc) 

Docket  2412. 

In  the  Matter  of  an  Application  of  WKZO,  Incorporated 
For  Construction  Permit. 

Motion  of  the  Respondent ,  Woodmen  of  the  World  Life  In¬ 
surance  Association  for  Rehearing. 

(Communications  Act  of  1934,  Section  405;  Commission 
rules  and  regulations,  106.31) 

Introduction. 

This  is  a  motion  that  the  Commission  en  banc  order  a  re¬ 
hearing  of  the  matters  involved  in  the  application  of 
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WKZO,  Inc.,  on  which  the  Broadcasting  Division  entered 
an  order  of  April  27,  1937,  effective  June  8,  1937  granting 
the  application.  An  opinion  was  adopted  June  8  and  pub¬ 
lished  June  9,  1937. 

495  The  application  requests  a  construction  permit  to 
operate  full  time  at  590  kc.  instead  ol'  daytime  only  as 
at  present. 

Statement  of  the  Respondent’s  Intent. 

The  respondent  Woodmen  of  the  World  Life  Insurance 
Association  is  licensee  of  WOW,  at  Omaha,  Nebraska  which 
is  one  of  only  three  radiobroadcasting  stations  in  the  United 
States  of  America  now  using  the  frequency  of  590  kc.  full 
time.  The  others  are  WEEI  at  Boston,  a  distance  of  1270 
miles  from  WOW  and  KIIQ  at  Spokane,  a  distance  of  1135 
miles  from  WOW.  These  separations  are  probably  the 
most  favorable  for  the  prevention  of  interference  and  for 
the  insurance  of  wide  service  which  prevail  on  any  of  the 
40  frequencies  assigned  by  the  Commission  for  regional  cov¬ 
erage. 

The  respondent  and  the  other  two  licensees  have  pending 
joint  applications  for  authority  to  use  five  kilowatts  of 
power  as  a  “horizontal  power  increase”  accompanied  by 
appropriate  motions  for  their  granting  under  the  rules. 
Also,  during  the  October-5  hearings  before  the  Broadcast¬ 
ing  Division,  the  three  licensees  entered  a  motion  that  the 
590-kilocycle  frequency  be  reclassified  to  permit  operation 
with  five  kilowatts  and  higher  power.  Also,  for  some  time 
prior  to  the  order  of  the  Broadcasting  Division  in  the  pres¬ 
ent  case,  the  respondent's  station  had  special  authority  to 
operate  with  five  kilowatts  which  authority  was  terminated 
by  the  Broadcasting  Division  during  the  interval  between 
the  announcement  of  the  order  and  the  publication  of  the 
opinion  in  this  matter. 

The  interest  of  the  respondent  in  this  case  is  through  its 
claim  that  : 

(1)  The  grant  to  WKZO  does  not  involve  sufficient  pro¬ 
tection  from  interference  to  WOW. 

49fi  (2)  The  grant  to  WKZ( )  is  an  obstacle  to  the  grant¬ 
ing  of  the  WOW  application  for  five  kilowatts. 

(3)  The  grant  to  WKZO  is  an  obstacle  to  an  orderly  de¬ 
velopment  of  the  590-ke.  allocation  such  as  might  re- 
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suit  from  the  best  use  for  public  service  of  improve¬ 
ments  in  the  technique. 

Statement  of  the  Proceedings. 


WKZO  was  moved  into  Kalamazoo  from  Berrien  Springs, 
Michigan  as  a  daytime  station  in  1930.  On  April  2,  1932 
the  station  made  application  for  full  time  with  power  of  1 
kw.  day,  250  watts  night.  On  May  7,  1932,  the  Federal  Ra¬ 
dio  Commission  sent  out  a  notice  of  hearing  on  this  mat¬ 
ter,  setting  the  hearing  date  for  June  2,  1932;  another  hear¬ 
ing  notice  was  sent  out  on  July  25,  1932  fixing  a  hearing 
date  for  August  23,  1932.  Another  hearing  notice  was  sent 
out  on  August  8,  1933,  this  time  with  a  hearing  date  of  Sep¬ 
tember  25,  1933.  Then,  on  September  1,  1933  the  Federal 
Radio  Commission  dismissed  the  application  at  the  request 
of  WKZO. 

Then  the  licensee  of  WKZO  filed  another  application,  this 
time  for  experimental  authorization  from  local  sunset  until 
midnight.  On  February  5,  1934,  the  Federal  Radio  Com¬ 
mission  sent  out  a  notice  of  hearing  on  this  matter,  setting 
the  hearing  date  for  March  9, 1934;  but  by  March  2,  1934  the 
applicant  had  again  asked  a  dismissal  and  on  that  date  the 
Federal  Radio  Commission  dismissed  it. 


Meanwhile,  on  February  2(5.  1934,  the  applicant  had  again 
requested  full  time,  this  time  filing  for  a  construction  per¬ 
mit  to  install  a  directional  antenna.  On  March  12,  1934,  an 
affidavit  in  support  of  this  application  was  filed  by  a  consult¬ 
ing  engineer  hired  by  the  applicant.  This  affidavit 
497  specified  a  directional  antenna  to  use  two  lowers  not 
over  200  feet  in  height.  On  April  12,  1934,  the  engi¬ 
neer  filed  an  amended  affidavit  concerning  the  directional 


antenna  and  on  this  occasion  he  specified  a  directional  an¬ 
tenna  consisting  of  four  towers,  these  to  be  130  feet  high. 

On  April  15,  1 034,  the  Federal  Radio  Commission  granted 
this  application  without  any  hearing  whatsoever. 


(lavs  later  the  Radio  Commission  reconsidered  its 


act  ion  and  set 


it  aside,  designating  the  application  for  hear¬ 


ing. 

Thereafter  the  WKZO  application 
Hearing  was  held  September  7,  1934. 


was  again  amended. 
At  that  hearing  an 


expert  consulting  engineer  testifying  on  behalf  of  the  appli¬ 
cant  stated  that  the  average  efficiency  of  radiobroadcasting 
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station  antennas  in  the  United  States,  both  new  and  old,  was 
22*4  per  cent.  He  said,  however,  that  the  proposed  antenna 
of  WKZO  would  have  an  efficiency  of  only  814%  both  day 
and  night.  He  testified  that  this  was  equivalent  to  using  the 
250  watts  power  requested  by  the  application  in  so  inefficient 
a  wav  as  to  give  the  effect  of  onlv  93  watts.  He  testified  that 
the  purpose  of  this  low  efficiency  was  to  prevent  the  station 
from  radiating  anv  signal  which  might  cause  interference 
to  WOW  and  that  the  poor  efficiency  was  a  factor  of  safety 
for  the  protection  of  WOW. 

Another  expert  employed  as  a  witness  by  the  applicant 
testified  that  the  actual  antenna  then  being  used  by  WKZO 
was  so  inefficient  that  it  produced  the  effect  of  one-sixteenth 
of  the  authorized  power. 


The  Commission's 


engineer  who  testified  at  the  hearing 


said  that  WKZO  would  be  better  off  with  a  100-watt  sta¬ 


tion  on  a  local  frequency  than  it  would  be  with  the 
498  regional  station  and  higher  power  requested,  this  lie- 
cause  of  the  poor  efficiency  of  the  proposed  installa¬ 
tion  and  the  expected  interference  which  WKZO  would  re¬ 
ceive  from  WOW. 


On  October  9,  1934,  the  Fxaminer  recommended  that  the 
application  be  granted  and  oral  argument  was  held  .Janu- 

arv  16,  1935. 

* 

Thereafter,  and  while  the  case  was  under  consideration, 
the  Federal  Communications  Commission,  on  October  15, 
1935,  enacted  its  Rule  131,  the  specific  effect  of  which  is  to 
make  illegal  and  improper  an  antenna  having  the  poor  effi¬ 
ciency  of  that  proposed  by  WKZO. 

The  Commission  did  not  decide  the  WKZO  application 
until  February  8,  1936,  at  which  time  it  granted  the  appli¬ 
cation  effective  April  7,  1936,  not  as  applied  for,  but  specif¬ 
ically  subject  to  compliance  with  the  new  rules  and  regula¬ 
tions  concerning  minimum  antenna  efficiency. 


In  other  words,  \\  KZO  had  proposed  an  antenna  having 
poor  efficiency,  this  for  the  protection  of  WOW,  but  the 
Commission  had  granted  that  application  only  on  condition 
that  a  more  efficient  antenna  be  used,  thus  striking  from  the 
proposal  the  factor  of  safety  for  WOW  which  had  been  in¬ 
troduced  by  the  expert  for  WKZO. 

This  was  the  basis  for  a  motion  for  reconsideration  filed 
by  the  respondent  on  March  6,  1936.  In  addition  it  was 
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urged  in  that  motion  that  there  was  a  pending  suggestion 
l’or  the  reclassification  of  the  590-kc.  frequency  looking 
toward  the  use  of  higher  power  and  that  applications  were 
pending  for  live  thousand  watts  for  each  of  the  three  exist¬ 
ing  stations.  In  addition  the  Commission  had  on  Novem¬ 
ber  1,  193"),  issued  to  AVOW  a  special  authorization 
499  to  use  live  thousand  watts  evening  hours  and  the  mo¬ 
tion  set  up  that  the  grant  of  the  WKZO  application 
would  endanger  this. 

The  motion  was  granted  by  the  Broadcasting  Division  on 
April  1,  1 93G. 

Thereafter,  on  July  10,  193G,  the  Commission  issued  a 
new  hearing  notice  for  WKZO.  This  hearing  notice  refer¬ 
ring  to  the  application  then  on  file,  recited  that  the  applica¬ 
tion  had  been  designated  for  hearing  among  other  reasons: 

W).  To  determine  whether  the  proposed  antenna  will 
comply  with  the  requirements  of  Rule  131.” 

So  that  the  Commission,  at  this  time  specifically  called  a 
hearing  on  the  question  whether  or  not  the  antenna  de¬ 
scribed  in  I  hr  application  complied  with  rule  131. 

Notwithstanding  the  right  of  the  applicant  to  amend,  it 
did  not  do  so  but  rather  filed  with  the  Commission  and 
served  upon  the  respondent  a  notice  of  appearance  in  which 
it  flat  Iy  said : 

“(J.  The  proposed  antenna  will  comply  with  the  require¬ 
ments  of  Rule  131.” 

At  the  hearing  held  August  11,  1930,  there  was  some  testi¬ 
mony  given  concerning  an  antenna  having  characteristics 
different  from  those  proposed  in  the  application  but  it  is 
submitted  that  such  testimony  was  not  germane. 

Also,  at  the  hearing  the  testimony  showed  on  the  basis  of 
actual  measurements  that  the  antenna  then  being*  used  by 
W KZ( )  produced  one-fifth  the  effective  results  of  a  norm- 
allv-efficient  antenna,  this  being  the  equivalent  of  the  use  of 
one-twenty-fifth  of  the  effective  power  licensed  to  the  sta¬ 
tion. 

b()()  The  testimony  showed  that  the  unamended  appli¬ 
cation  still  proposed  an  antenna  with  a  height  of  130 
feet,  although  the  regulations  required  a  height  of  2(50  feet. 

The  testimony  on  the  part  of  the  applicant  also  showed 
that  the  proposed  antenna  was  so  inefficient  as  to  produce  a 


324  WOODMEN  OF  THE  WORLD  LIFE  INSURANCE  ASSOCIATION 


signal  of  76  millivolts  per  meter  at  a  mile  per  kilowatt 
whereas  the  regulations  would  require  at  least  150. 

It  was  also  the  testimony  of  the  Commission’s  engineer 
that  WKZO  would  be  severely  limited  in  coverage  and  that 
the  assignment  requested  bv  WKZO  was  not  in  accordance 
with  good  allocation  policy. 

Meanwhile,  the  Broadcasting  Division  had  called  a  gen¬ 
eral  engineering  conference  of  all  persons  interested  in  the 
broadcasting  industry  to  study  the  question  of  reclassifica¬ 
tion  of  frequencies.  At  that  conference  an  appearance  was 
made  on  behalf  of  all  the  590-kc.  stations  operating  evening 
hours  and  the  testimony  of  Professor  C.  M.  Jansky,  Jr., 
was  given.  He  pointed  out  that  the  three  stations  operating 
at  590  ke.  were  rendering  very  wide  coverage  equivalent  to 
clear-channel  coverage,  without  interference  to  each  other. 

He  asked  that  the  590-kc.  channel  be  removed  from  the  reg¬ 
ular  regional  classification  and  that  special  authority  be 
given  for  experiments  with  high  power,  setting  no  upper 
limits,  so  as  to  develop  a  research  program  for  the  fullest 
use  of  the  590-kc.  frequency  by  the  three  occupants  thereof. 

No  action  has  yet  been  taken  on  this.  ; 

Meanwhile,  WKZO  again  filed  an  application  for  evening 
hours,  this  time  upon  an  experimental  basis.  This  was  des¬ 
ignated  for  hearing  on  December  8,  1925  and  subsequently 
withdrawn. 

501  Finally  on  April  27,  1937,  the  Broadcasting  Divi¬ 
sion  again  granted  the  WKZO  application.  This 
time,  it  not  only  made  the  grant  subject  to  Rule  131,  so  as 
to  grant  something  different  from  what  had  been  applied 
for,  but  it  also  went  on  to  specify  a  “site  to  be  determined, 
subject  to  Commission’s  approval”,  in  violation  of  the  Com¬ 
mission  regulation  of  January  21,  1936,  providing: 

“No  application  for  a  construction  permit  specifyng  a  di¬ 
rectional  antenna  will  be  accepted  by  the  Commission  un¬ 
less  a  definite  site  and  full  details  of  the  directional  antenna 
are  given  with  the  application.  Any  application  not  com¬ 
plete  in  these  details  will  be  returned  to  the  applicant  as  in¬ 
complete  under  Rules  104.1  and  103.9” 
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The  grant  made  to  WKZO  is  unwarranted,  unjust  and 
unlawful  in  that: 

(1)  It  is  contrary  to  public  interest,  convenience  and  ne¬ 
cessity  and  contrary  to  the  rule  of  decision  heretobefore 
prevailing  in  the  Broadcasting  Division  to  order  the  en¬ 
largement  of  the  facilities  of  a  licensee  which  has  hereto¬ 
fore  made  grossly  inefficient  use  of  the  facilities  already  al¬ 
lotted. 

(2)  It  is  contrary  to  public  interest,  convenience  and  ne¬ 
cessity  and  contrary  to  the  rule  of  decision  heretofore  pre¬ 
vailing  in  the  Broadcasting  Division  to  allocate  full  time  at 
the  frequency  590  kc.  to  a  station  which  will  be  limited  by 
interference  in  its  coverage  at  night  to  the  extent  proposed 
for  WKZO. 

(3)  The  Broadcasting  Division  should  not  have  granted 
the  application  of  WKZO  without  previously  or 

502  simultaneously  acting  upon  the  pending  application 
of  WOW  for  five  kilowatts  full  time. 

(4)  The  Broadcasting  Division  should  not  have  granted 
the  application  of  WKZO  in  that  such  grant  is  an  obstacle 
to  the  reclassification  of  the  590-kc.  frequency  requested  on 
or  about  October  5, 1936  by  WOW,  KHQ  and  WEEI. 

(5)  It  was  error  of  law  to  grant  “subject  to  the  provi¬ 
sions  of  Rule  131”  an  application  which  on  its  face  was  in 
conflict  with  that  rule. 

(6)  To  grant  the  application  of  WKZO  upon  such  terms 
as  to  strike  therefrom  the  factor  of  safety  especially  intro¬ 
duced  for  the  protection  of  the  service  of  WOW  was  to  de¬ 
prive  WOW  of  a  fair  hearing. 

(7)  It  was  error  of  law  for  the  Broadcasting  Division  to 
grant  the  application  of  WKZO  “for  a  site  to  be  deter¬ 
mined”. 

(8)  The  order  of  the  Broadcasting  Division  was  made 
without  the  entering  or  publishing  of  a  statement  of  facts 
and  grounds  for  decision  as  required  by  law. 

Relief  Request. 

Wherefore  the  respondent  prays  that  the  Commission,  en 
banc,  enter  its  order  granting  the  rehearing  provided  for 
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by  Section  405  of  the  Communications  Act  of  1934 
503  and  upon  such  rehearing  deny  the  application  of 
WKZO. 

Respectfully  submitted. 

PAUL  M.  SEGAL 
GEORGE  S.  SMITH 
Attorney  for  the  respondent , 
Woodmen  of  the  World  Life 
Insurance  As  so  cia  t  ion . 

June  21,  1937. 

Receipt. 

i 

We  acknowledge  copies. 

HORACE  L.  LOHNES, 
Attorney  for  the  applicant. 

FONTAINE  C.  BRADLEY, 
Attorney  for  the  Edison  Elec¬ 
tric  Illuminating  Company. 


D.  M.  PATRICK, 

Attorney  for  WEEI  Broad¬ 
casting  Co. 


BEN  S.  FISHER, 

Attorney  for  the  Birmingham 
News  Co. 

June  21,  1937. 

In  the  United  States  ^ourt  of  Appeals 


For  the  District  of  Columbi 


No.  6994 


iibia^' 


Woodmen  of  the  Wo^d  Life  Instance  Association, 

ApfHdiamlr 


Federal  Communk^hons  CoMMis^^Appellee 

Certificate  of  T.  J.Sjfiwie,  Secretary  of  ther%$eral  Com- 
jmmications  Commission 

I,  T.  J.  Sk^Je^  Secretary  of  the  Federal  Communications 
Commis^jflfh,  do  hereby  certify  that  the  attached  are  orig- 
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344  Filed  June  17,  1938. 

Before  the  Federal  Communications  Commission 
Washington,  D.  C. 

Docket  2412. 

In  the  Matter  of  an  Application  of  WKZO,  Inc.,  for 

Construction  Permit. 

1)  Request  for  Oral  Argument. 

Woodmen  of  the  World  Life  Insurance  Society,  licensee 
of  radiobroadcasting  station  WOW,  moves  that  the  Com¬ 
mission  set  down  for  immediate  oral  argument  the  pending 
motion  for  rehearing  in  this  matter  and  in  support  shows: 

1.  It  is  herewith  filing  with  the  Commission  a  request  for 
leave  to  amend  its  pending  motion  for  rehearing  by  way 
of  amplification  and  in  such  request  there  are  set  up  mat¬ 
ters  of  serious  importance  affecting  the  allocation  policy 
of  the  Commission,  which  in  the  opinion  of  WOW  require 
the  careful  attention  of  the  Commissioners  and  an  oppor¬ 
tunity  extended  to  counsel  for  WOW  to  fully  de- 

345  velop  the  applicable  considerations. 

2.  Since  the  decision  of  the  Broadcast  Division  in 
this  case,  as  composed  of  Commissioners  Sykes,  Case  and 
Prall,  there  have  been  changes  in  the  personnel  of  the  Com¬ 
mission,  consisting  of  the  addition  of  two  new  members; 
the  Broadcast  Division  as  such  has  been  abolished  and  all 
cases  are  now  receiving  attention  of  all  members  of  the 
Commission.  The  present  case  has  received  the  attention 
and  study  of  only  two  of  the  present  seven  members  of  the 
Commission  and  it  is  believed  by  WOW  that  oral  argu¬ 
ment  on  the  motion  for  rehearing  will  afford  a  convenient 
opportunity  to  point  out  to  all  members  of  the  Commission 
the  applicable  considerations  of  allocation  which  are  in¬ 
volved  in  the  motion  for  rehearing. 

3.  The  Commission  now  has  under  consideration  and  on 
actual  hearing  a  number  of  far-reaching  proposed  amend¬ 
ments  to  the  Rules  and  Regulations,  which  embody  the 
technical  developments  in  radio  allocation  since  the  grant¬ 
ing  of  the  application  of  WKZO,  Inc.;  the  application 
of  WKZO,  Inc.,  is  affected  by  the  proposed  new  regu¬ 
lations  and  in  turn  that  application  affects  the  allocation 
contemplated  by  those  regulations  to  such  an  extent  that 
oral  argument  will  be  helpful. 
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4.  One  of  the  issues  before  the  Commission  on  motion  for 
rehearing;  is  whether  or  not  WOW  has  had  a  fair  hearing 
with  respect  to  the  proposed  directional  antenna  of  the  ap¬ 
plicant  and  the  usefulness  of  that  directional  antenna  to  pro¬ 
tect  the  service  area  of  petitioner’s  radiobroadcast- 

346  ing  station.  Since  the  filing  of  the  petition  for  re¬ 
hearing  and  as  more  fully  appears  in  the  request  for 

leave  to  amend,  filed  herewith,  WKZO,  Inc.,  filed  an  appli¬ 
cation  for  modification  of  its  construction  permit  so  as  to 
specify  an  antenna  entirely  different  from  that  specified  in 
the  application  and  at  the  hearing  on  the  application.  Oral 
argument  is  desirable  in  order  to  permit  counsel  for  WOW 
to  more  fully  state  to  the  Commission  the  proof  afforded 
the  contention  of  WOW  by  the  application  for  modification 
of  construction  permit  and  to  discuss  the  application  of  the 
proposed  rules  and  regulations  of  the  Commission  and  the 
allocation  of  standard  broadcasting  stations  in  general. 

WTOODMEN  OF  THE  W7ORLD  LIFE 
INSURANCE  SOCIETY. 

Bv  PAUL  M.  SEGAL, 

GEORGE  S.  SMITH, 

HARRY  P.  WARNER, 

347  Before  the  Federal  Communications  Commission 

Washington,  D.  C. 

Docket  2412. 

In  the  Matter  of  an  Application  of  WKZO,  Inc.,  for 
Construction  Permit. 

2)  Request  for  Leave  to  Amend  Motion  for  Rehearing. 

Now  comes  W’oodmen  of  the  World  Life  Insurance  So¬ 
ciety,  licensee  of  radiobroadcasting  station  WOW,  and  asks 
leave  to  amend  its  pending  motion  for  rehearing  in  this 
matter  by  adding  the  following  paragraphs: 

To  the  narrative  portion  of  such  motion: 

“After  the  filing  of  the  original  motion  for  rehearing  in 
this  matter,  the  applicant,  WKZO,  Inc.,  on  December  17, 
1937,  filed  an  application  for  modification  of  its  construc¬ 
tion  permit.  In  such  application  the  applicant  aban- 

348  doned  its  plan  for  a  four-unit  directional  antenna  as 
set  forth  in  the  application  and  in  the  testimony 

given  at  the  several  hearings  upon  the  application  and  in 
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place  thereof  proposed  a  directional  antenna  having  but 
two  units  and  having  radiation  characteristics  different 
from  those  proposed  in  the  application  and  at  the  several 
hearings  upon  the  application.  WOW  had  no  opportunity 
at  any  time  to  meet  the  proposal  contained  in  such  appli¬ 
cation  for  modification  of  construction  permit.  Notwith¬ 
standing  this  the  Commission  on  February  9,  1938,  granted 
such  application  for  modification  of  construction  permit 
even  though  WOW  had  pending  a  ‘petition  to  designate 
application  for  hearing.’ 

“After  the  granting  of  this  application  WOW  filed  a  pro¬ 
test  pursuant  to  the  Rules  and  Regulations  of  the  Commis¬ 
sion,  and  upon  such  protest  the  Commission  suspended  its 
grant  by  its  order  of  March  22,  1938.  Thereafter  WKZO, 
Inc.,  withdrew  the  application  on  April  1,  1938. 

“On  or  about  April  27,  1938,  the  Commission  published 
its  proposed  Rules  and  Regulations  governing  standard 
broadcasting  stations  as  contained  in  Mimeograph  No. 
26378  and  Mimeograph  No.  27007.  Thereafter  on  June  6, 
1938,  a  committee  of  the  Commission,  consisting  of  Com¬ 
missioners  Case,  Craven  and  Payne  (Commissioner  Mc- 
Ninch  ex  officio),  commenced  a  hearing  on  the  question 
whether  or  not  such  proposed  Rules  and  Regulations  should 
be  adopted.  The  hearing  is  now  in  progress  and  testimony 
is  being  taken,  but  no  results  have  been  announced. 

“Among  the  matters  being  considered  in  connection  with 
such  proposed  Rules  and  Regulations  are:  paragraph  31.1 
providing,  among  other  things,  that  the  power  of  Class 
III-A  stations  may  be  as  high  as  5  kw.  and  that  the  power 
of  Class  III-B  stations  is  limited  to  1  kw.  at  night  and  5  kw. 
during  the  day,  paragraph  31.6  proposing  that  the  fre¬ 
quency  590  kc.  be  classified  for  use  by  Class  III-A  and  III-B 
stations,  paragraph  31.13  restating  the  rule  liereto- 
349  fore  in  force  that  no  application  for  authority  to  in¬ 
stall  a  directional  antenna  will  be  accepted  unless  a 
definite  site  and  full  details  of  the  design  of  the  directional 
antenna  are  given  with  the  application,  Standard  1.2  pro¬ 
viding  that  Class  III-A  stations  are  to  be  protected  during 
evening  hours  to  the  2500-microvolt-per-meter  ground  wave 
contour,  whereas  Class  III-B  stations  are  to  be  so  protected 
only  to  the  4000-micro volt-per-meter  contour,  Standard  1.3 
providing  that  when  it  is  shown  that  primary  service  is 
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rendered  by  any  station  beyond  the  normally  protected  con¬ 
tour,  then  under  certain  circumstances  the  contour  to  which 
the  station  will  be  protected  will  be  individually  determined 
from  the  merits  of  the  case  under  consideration,  and  Stand¬ 
ard  5.1  providing  minimum  antenna  heights. 

“WOW  renders  regular,  uninterfered-with,  consistent, 
recognized  radiobroadcast  service  day  and  night  at  all 
times  of  the  year  beyond  its  500-microvolt-per-meter  con¬ 
tour  and  is,  under  decisions  of  the  Commission  heretofore 
announced  and  more  particularly  under  the  regulations  of 
the  Commission  embodied  in  the  rules  and  standards  above 
referred  to,  entitled  to  such  protection.” 

To  the  portion  of  such  motion  entitled  “Reasons  for  Re¬ 
hearing”: 

“  (9)  The  reaffirmance  of  the  grant  to  WKZO,  Inc.,  at  this 
time  will  impede  the  effectuation  of  the  Commission’s  allo¬ 
cation  plans  now  on  hearing,  will  hamper  the  proper  clas¬ 
sification  of  WOW  as  a  Class  III-A  station  entitled  to  op¬ 
eration  with  5000  watts,  and  with  service  day  and  night  at 
all  seasons  of  the  year  to  the  500-microvolt-per-meter  con¬ 
tour  as  measured  in  the  daytime,  and  is  contrary  to  the  pro¬ 
posed  allocation  plan  embodied  in  the  proposed  Rules  and 
Regulations  of  the  Commission  with  regard  to  standard 
broadcasting  stations. 

“  (10)  WKZO  in  seeking  to  amend  or  abandon  its  original 
application  so  as  to  present  a  new  and  different  proposal 
to  the  Commission  gives  support  to  the  contention  of 
350  WOW  that  the  antenna  described  at  hearings  in  this 
case  is  different  to  that  actually  intended.” 

WOODMEN  OF  THE  WORLD  LIFE 
INSURANCE  SOCIETY. 

By  PAUL  M.  SEGAL, 

GEORGE  S.  SMITH, 

HARRY  P.  WARNER, 

Its  Attorneys. 

Acknowledgment  of  Service. 

Receipt  is  acknowledged  of  a  copy  of  the  foregoing  re¬ 
quest  for  oral  argument  and  request  for  leave  to  amend  mo¬ 
tion  for  rehearing. 

HORACE  L.  LOHNES, 

Attorney  for  WKZO,  Inc. 


June  17, 1938. 
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351  Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 


Docket  2412 


In  the  Matter  of  an  Application  of  WKZO,  Inc. 
for  Construction  Permit 

Opposition  of  WKZO,  Inc.,  to  “Request  for  Oral  Argu¬ 
ment ”  and  for  “Request  for  Leave  to  Amend  Motion 
for  Rehearing” 

Comes  now  WKZO,  Inc.,  and  opposes  the  request  of  the 
Woodmen  of  the  World  Life  Insurance  Association  (WOW) 
for  oral  argument  and  for  leave  to  amend  its  motion  for 
rehearing.  In  support  of  this  opposition,  WKZO  respect¬ 
fully  shows  to  the  Commission  as  follows : 

1.  The  fundamental  basis  for  the  request  for  oral  argu¬ 
ment,  as  well  as  the  alleged  additional  “reasons  for  rehear¬ 
ing”,  is  based  upon  the  fact  that  WOW  desires  to  change 

the  policies  of  the  Commission  which  at  the  present 

352  time  are  incorporated  in  paragraph  120  of  the  rules 
and  regulations  of  the  Commission. 

2.  As  shown  by  the  opinion  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  in  the  case  of  Pitts¬ 
burgh  Radio  Supply  House  (WJAS)  v.  Federal  Communi¬ 
cations  Commission,  No.  7024,  decided  May  23,  1938,  WOW 
does  not  have  any  valid  application  on  file  at  the  present 
time  and  any  change  in  Rule  120  involves  a  question  of 
policy  under  the  Act,  which  the  Commission  must  determine 
in  the  first  instance  before  it  can  properly  be  said  that 
WOW  has  any  lawful  application  on  file. 

3.  As  also  shown  by  the  opinion  of  the  Court  of  Appeals 
in  the  above-mentioned  case,  a  study  of  the  record  of  this 
case  clearly  demonstrates  that  WOW  will  not  suffer  any 
economic  or  financial  loss  or  any  loss  of  interest  or  patron¬ 
age  by  reason  of  the  grant  to  WKZO. 

353  The  application  of  Rule  131  to  the  WKZO  grant 
was  fully  considered  by  the  Examiner  (Printed  Rec¬ 
ord  251),  wherein  he  stated  that  it  was  the  policy  of  the 
Commission  and  the  Examiners  to  permit  testimony  to  be 
introduced  to  the  effect  that  Rule  131  would  be  complied 
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with  by  applicants  who  had  applications  pending  at  the 
time  the  Rule  was  adopted. 

The  Commission  (Printed  Record  311-312)  also  passed 
upon  the  application  of  Rule  131  to  the  WKZO  grant,  and 
determined  that  it  did  not  apply  under  the  circumstances 
of  the  case. 

4.  All  of  the  facts  contained  in  the  latest  “requests”  of 
WOW  have  been  before  the  Commission  in  their  various 
aspects  since  the  WKZO  application  was  first  filed,  namely, 
March  1,  1934.  Since  that  date,  the  WKZO  application  has 
been  granted  once  without  a  hearing  and  has  been  granted 
twice  after  hearings.  The  opinion  of  the  Court  of  Appeals 
referred  to  above  definitely  shows  that  WOW  has  no  legal 

interest,  on  this  record,  in  the  WKZO  application, 

354  and  any  request  which  WOW  makes  respecting  the 
WKZO  application  should,  for  that  reason,  be  denied. 

5.  In  paragraph  4  of  its  request  for  oral  argument,  WOW 
indicates  that  WKZO  now  has  an  application  on  file  seeking 
to  modify  its  construction  permit.  On  page  six  of  the  re¬ 
quest  for  leave  to  amend  the  motion  for  rehearing  is  a  state¬ 
ment  that  WKZO  has  withdrawn  that  application.  As  a 
matter  of  record,  WKZO  does  not  at  the  present  time  have 
any  application  pending  before  the  Commission. 

Con-elusion 

In  view  of  the  fact  that  the  WKZO  application  has  been 
pending  before  the  Commission  for  more  than  four  years, 
and  in  view  of  the  further  fact  that  the  Commission  has 
from  time  to  time  had  occasion  to  consider  and  pass  upon 
all  of  the  aspects  of  this  case,  it  is  respectfully  submitted 
that  the  request  for  oral  argument  and  the  request  for  leave 
to  amend  the  petition  for  rehearing,  as  well  as  the  petition 
for  rehearing  itself,  should  all  be  forthwith  denied 

355  by  the  Commission  so  that  there  may  be  a  speedy 
termination  of  this  controversy. 

Respectfully  submitted, 

WKZO,  INC. 

H.  L.  LOHNES  H.  L.  LOHNES 

H.  L.  McCORMICK  H.  L.  McCORMICK 

Munsey  Building  Its  Attorneys 

Attorneys  for  WKZO,  Inc. 


347 

VS.  FEDERAL  COMMUNICATIONS  COMM. ;  WKZO,  INC. 

Acknowledgment  of  Service 

Receipt  is  acknowledged  of  a  copy  of  the  foregoing  “Op¬ 
position  of  WKZO,  Inc.,  to  ‘Request  for  Oral  Argument’ 
and  for  ‘Request  for  Leave  to  Amend  Motion  for  Rehear¬ 
ing’  ’  \ 

PAUL  M.  SEGAL 
Attorney  for  Woodmen  of 
the  World  Life  Insurance 
Association. 

June  20, 1938. 

356  Minutes  of  the 

Federal  Communications  Commission 

Minute  #286-38 
June  29,  1938 
3  P.M. 

Present:  Commissioners  McNinch,  Chairman;  Craven, 
Payne,  Sykes,  Brown,  Walker  and  Case. 


Broadcast  Matters 

Hearing  Docket 

The  Commission  denied  the  motion  filed  by  Woodmen  of 
the  World  Life  Insurance  Association  (WTOW)  on  June  21, 
1937  requesting  rehearing  on  the  application  of  WKZO, 
Inc.  for  construction  permit,  Docket  No.  2412.  The  Com¬ 
mission  further  denied  the  request  of  Woodmen  of  the 
World  Life  Insurance  Association  (WOW)  for  oral  argu¬ 
ment  filed  June  17,  1938  and  the  request  for  leave  to  amend 
motion  for  rehearing  filed  June  17,  1938. 

*•••••••• 

T.  J.  SLOWIE, 

Secretary. 
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357  In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

No.  7208. 

Woodmen  of  the  World  Life  Insurance  Society, 

Appellant , 

v. 

Federal  Communications  Commission  ;  WKZO,  Inc., 

Intervener. 

Certificate  of  T.  J.  Slowie,  Secretary ,  of  the  Federal  Com¬ 
munications  Commission. 

I,  T.  J.  Slowie,  Secretary  of  the  Federal  Communications 
Commission  do  hereby  certify  that  the  attached  are  true 
and  correct  copies  of  all  papers  and  evidence  presented  to 
the  Federal  Communications  Commission  upon  the  matter 
involved  in  the  above-entitled  cause,  except  such  matters  as 
have  been  eliminated  pursuant  to  stipulation  of  the  parties 
filed  herewith;  and  also  that  attached  hereto  is  a  true  and 
correct  copy  of  the  Statement  of  Facts,  Grounds  for  Deci¬ 
sion,  and  Order  of  the  Federal  Communications  Commis¬ 
sion  in  the  matter  of  the  application  of  WKZO,  Inc.  for  con¬ 
struction  permit. 

Witness  my  hand  and  the  seal  of  the  Federal  Communi¬ 
cations  Commission  this  day  of  August,  A.  D.,  1938. 

FEDERAL  COMMUNICATIONS 
COMMISSION, 

By  T.  J.  SLOWIE 

(Seal)  Secretary. 
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358  In  the  United  States  Court  of  Appeals 

for  the  District  of  Columbia 

No.  7208. 

Woodmen  of  the  World  Life  Insurance  Society, 

Appellant, 

v. 

Federal  Communications  Commission  ;  WKZO,  Inc., 

Intervener. 

Stipulation 

It  is  hereby  stipulated  by  and  between  counsel  for  Ap¬ 
pellant,  Intervener  and  the  Commission  that,  for  the  pur¬ 
pose  of  avoiding  unduly  encumbering  the  files  of  this  Court 
with  papers  and  documents  which  are  unnecessary  to  a  de¬ 
cision  on  the  issues  raised  in  this  appeal  because  they  are 
either  (1)  already  on  file  -with  this  Court  in  Appeal  No. 
6994,  or  (2)  they  are  unnecessary  for  any  purpose  in  this 
case,  and  in  order  to  avoid  unnecessary  expense  in  the 
printing  of  the  Record  herein,  the  following  documents  may 
be  omitted  from  the  Record  to  be  filed  by  the  Commission 
with  this  Court : 

1.  Document  entitled  “WKZO  Exhibit  9,”  being  photo¬ 
stat  of  a  Chart  purporting  to  be  horizontal  radiation  pat¬ 
tern  four  unit  directional  antenna”  proposed  by  WKZO. 

2.  Document  entitled  “WKZO  Exhibit  10”  being  a  photo¬ 
stat  of  a  Chart  purporting  to  be  Vertical  Radiation  Pattern 
Four  Unit  Directional  Antenna”  proposed  by  WKZO. 

3.  Document  entitled  “WOW  Exhibit  No.  2,”  be- 

359  ing  a  Pamphlet  entitled  “Standard  Coverage — Mar¬ 
ket  Data  Service’  ”. 

4.  Document  entitled  “WOW  Exhibit  No.  3,”  being  a 
document  purporting  to  show  civic  and  community  pro¬ 
grams  of  WOW,  August  1933  to  1934. 

5.  Document  entitled  “WOW  Exhibit  No.  4”  being  list 
purporting  to  show  Woodmen  of  World  Life  Insurance  Ad¬ 
vertisers  during  the  month  of  August. 

6.  Commission  Exhibit  No.  1  being  a  list  of  pending  ap¬ 
plications  from  Michigan. 

7.  Appearance,  Statement  and  Answer  of  Edison  Elec¬ 
tric  Illuminating  Company  of  Boston. 
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8.  Appearance  and  Answer  of  Birmingham  News  Com¬ 
pany. 

9.  Appearance  and  Answer  of  Johnson-Kennedy  Radio 
Corporation. 

10.  Document  entitled  “WKZO  Exhibit  H”  being  a  map 
of  the  State  of  Michigan  Represented  by  the  Department  of 
Conservation,  Geological  Survey,  Department  of  Interior. 

11.  Document  entitled  “WOW  Exhibit  A”  being  a  Blue 
Print  entitled  “Recordings  on  590  kc  at  Kalamazoo,  July 
27  to  August  3,  1936.” 

12.  Document  entitled  “WOW  Exhibit  B”,  being  a  Dia¬ 
gram  of  Radiation  of  WKZO. 

13.  Document  entitled  “WOW  Exhibit  M”,  being  a  small 
photograph. 

14.  Exceptions  of  WEEI  to  Examiner’s  Report  No.  1-306. 

15.  Exceptions  of  Birmingham  News  Company  to 
360  Examiner’s  Report  No.  1-306. 

WOODMEN  OF  WORLD  LIFE 
INSURANCE  SOCIETY, 
Appellant, 

By  HARRY  P.  WARNER 
Attorney  for  Appellant 

WKZO,  INC., 

Intervener, 

Bv  H.  L.  McCORMICK 
Attorney  for  Intervener. 

FEDERAL  COMMUNICA¬ 
TIONS  COMMISSION, 

By  W.  H.  BAUER 

Attorney  for  Appellee. 

Endorsed  on  Cover:  No.  7208.  Woodmen  of  the  World 
Life  Insurance  Society,  Appellant,  vs.  Federal  Communi¬ 
cations  Commission  et  al.  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Filed  Jul  12  1938  Joseph  W. 
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IN  THE 


®mteb  States  Court  of  appeals 

FOR  THE  DISTRICT  OF  COLUMBIA. 


No.  7208. 


Woodmen  of  the  World  Life  Insurance  Society 


vs. 

Federal  Communications  Commission. 


APPELLANT’S  BRIEF. 


INTRODUCTORY  STATEMENT. 

This  appeal  is  by  Woodmen  of  the  World  Life  In¬ 
surance  Society  as  licensee  of  radiobroadcasting  sta¬ 
tion  WOW,  which  operates  at  Omaha,  Nebraska,  at 
the  frequency  of  590  kilocycles  with  power  of  1000 
watts  during  evening  hours.  The  appeal  is  to  test  the 
legality  of  action  taken  by  the  Federal  Communica¬ 
tions  Commission  in  assigning  to  radiobroadcasting 
station  WKZO  at  Kalamazoo,  Michigan  (a  distance  of 
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only  545  miles  from  Omaha,  Nebraska),  evening  opera¬ 
tion  at  the  same  frequency  used  by  the  station  of  the 
appellant.  The  action  of  the  Commission  was  taken 
April  27,  1937,  and  was  stated  to  be  effective  June  8, 
1937. 

An  appeal  was  taken  June  28,  1937  (No.  6994)  from 
this  action.  That  appeal  was  dismissed  by  the  Court 
because  there  was  pending  a  petition  for  rehearing 
under  Section  405  of  the  Communications  Act.  Wood¬ 
men  of  the  World  Life  Insurance  Association  v.  Fed¬ 
eral  Communications  Commission ,  —  App.  D.  C.  — . 

Thereafter  the  appellant  filed  a  motion  with  the  Fed¬ 
eral  Communications  Commission  requesting  oral  ar¬ 
gument  upon  the  pending  motion  for  rehearing  and  a 
request  for  leave  to  amend  the  motion  for  rehearing. 
These  requests,  as  well  as  the  motion  for  rehearing 
itself,  were  denied  by  the  Federal  Communications 
Commission  on  June  29,  1938  (K.  347),  and  the  present 
appeal  was  taken. 

The  appellant  seeks  to  present  only  questions  of  law. 
it  happens  that  these  questions  of  law  all  originate 
from  a  proposal  on  the  part  of  \VKZ()  to  use  evening 
hours  at  the  appellant's  frequency  through  the  device 
of  a  “directional  antenna."  Concerning  this  antenna 
the  appellant  contends  that  it  has  not  had  an  adequate 
hearing. 

Because  substantial  questions  of  law  spring  from  the 
proposed  list*  of  a  technical  device,  it  will  be  necessary 
!«»  state  the  facts  concerning  the  proceedings  before 
the  Federal  Communications  Commission  and  its  pred¬ 
ecessor.  the  Federal  Radio  Commission,  in  some  detail. 
No  doubt  a  detailed  statement  of  facts  will  make  it 
possible  to  compress  the  argument  to  be  made  on  those 
facts. 
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FACTS. 

In  allocating  frequencies  to  radiobroadcasting  ser¬ 
vices,  the  Federal  Communications  Commission  and 
its  predecessor,  the  Federal  Radio  Commission,  have 
established  a  policy  of  protecting  the  service  of  re¬ 
gional  stations  throughout  a  radius  over  which  the 
electrical  intensity  of  the  signal  exceeds  a  certain  mea¬ 
surable  value.  This  policy  was  published  in  some  de¬ 
tail  in  the  Fifth  Annual  Report  of  the  Federal  Radio 
Commission  (1931)  at  pages  29  If. 

At  page  36  of  the  discussion  in  that  report  there  will 
be  found  a  tabulation  of  the  average  minimum  mileage 
separations  between  broadcasting  stations  recom¬ 
mended  by  the  Engineering  Division  of  the  Commis¬ 
sion.  From  the  table  it  appears  that  regional  stations 
having  a  power  of  one  kilowatt  and  operating  upon  the 
same  frequency  must  be  separated  a  distance  of  1030 
miles  for  the  prevention  of  mutual  interference.  There 
have  been  some  modifications  of  the  values  contained 
in  this  report  but  these  modifications  do  not  affect  the 
basic  principles  of  allocation  enforced  by  the  Com¬ 
mission. 

Kalamazoo,  Michigan,  is  only  545  miles  from  Omaha. 

The  power  of  a  radiobroadcasting  station  is  obvi¬ 
ously  tlu*  main  factor  in  the  determination  of  the  in¬ 
terference-producing  ability  of  that  station.  The  more 
power,  the  more  interference. 

However,  it  is  clear  that  the  effective  power  of  a  sta¬ 
tion  does  not  depend  only  upon  the  number  of  watts 
which  are  fed  into  the  radio  transmitting  device  from 
the  power  mains.  Interference  is  not  caused  by  that 
power,  but  rather  by  the  power  which  the  radiobroad¬ 
easting  station  projects  into  the  air.  Broadcasting 
transmitters  and  broadcasting  antennas,  like  all  phys- 
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ical  devices,  are  incapable  of  effectively  utilizing  all 
of  the  energy  which  is  put  into  them.  Only  a  portion 
of  the  electric,  energy  which  is  consumed  by  a  radio 
transmitter  is  passed  by  that  transmitter  into  the  an¬ 
tenna.  The  greater  the  portion,  the  greater  the  effici¬ 
ency.  Only  a  portion  of  the  energy  which  is  passed  by 
a  transmitter  into  an  antenna  is  radiated  by  that  an¬ 
tenna  into  the  surrounding  air.  The  portion  which  is 
so  radiated  determines  the  efficiency  of  that  antenna. 

It  is  obvious  that  if  two  transmitters  arc  each  gen¬ 
erating  a  thousand  watts  of  power  and  passing  that 
power  into  two  separate  antennas  and  in  one  case  the 
antenna  wastes  fifty  per  cent  of  the  power  and  radiates 
500  watts,  while  in  the  other  case  the  antenna  wastes 
seventy-five  per  cent  of  the  energy  and  radiates  250 
watts,  the  former  station  is  capable  of  producing  sub¬ 
stantially  more  interference  than  the  latter.  The  dif¬ 
ference,  while  one  merely  of  antenna  efficiency,  is  for 
the  purpose  of  making  radio  assignments  and  radio 
allocations  equally  one  of  power,  although  the  two 
transmitters  are  both  rated  at  1000  watts. 

As  will  appear  later,  the  basic  method  of  determin¬ 
ing  the  comparative  efficiency  of  radio  antennas  is  by 
comparison  of  the  absolute  height  of  the  antennas, 
which  is  to  say,  that  the  higher  the  antenna,  all  other 
things  being  equal,  the  greater  the  interference-pro¬ 
ducing  possibility. 

At  the  outset  of  the  presenl  proceedings,  there  were 
three  stations  in  the  United  States  operated  at  the  500 
kilocycle  frequency,  WOW,  appellant’s  station  at 
Omaha,  WEEI  at  Boston,  Massachusetts,  a  distance 
of  1355  miles  from  Omaha,  and  KHQ  at  Spokane, 
Washington,  a  distance  of  1125  miles  from  Omaha. 

These  separations  are,  of  course,  well  in  excess  of 
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tlio  minima  recommended  by  the  Commission  for  the 
avoidance  of  interference.  It  appears  from  the  pub¬ 
lished  allocation  tables  of  the  Commission  that  the  590- 
kilocycle  frequency  was  the  most  favorably  set  up  of 
all  the  regional  frequencies  used  in  this  country  for  the 
enjoyment  of  large  and  substantial  service  areas  by 
the  stations  assigned  thereto. 

WKZO,  at  Kalamazoo,  Michigan,  used  the  590-kc. 
frequency,  but  only  during  daytime  hours  when  it  was 
not  capable  of  causing  interference  at  a  distance. 

On  February  26,  1934,  WKZO  applied  to  the  Radio 
Commission  for  authority  to  construct  a  new  antenna 
and  to  operate  during  evening  hours  also.  The  appli¬ 
cation  specifically  described  a  vertical  antenna  having 
a  height  of  200  feet  (R.  20).  This  application  was  fol¬ 
lowed  by  an  affidavit  which  was  attached  thereto,  under 
date  of  April  9,  1934,  which  attachment  proposed  a 
modification  of  the  antenna  design  so  as  to  specify  a 
“directional  antenna. ” 

Standard  2T16  of  the  Institute  of  Radio  Engineers, 
defines  a  directional  antenna  as  one  “having  the  prop¬ 
erty  of  radiating  or  receiving  radio  waves  more  effec¬ 
tively  in  some  directions  than  others.” 

Standard  2T17  defines  an  antenna  array  as  “a  sys¬ 
tem  of  antennas  coupled  together  for  the  purpose  of 
obtaining  directional  effects.” 

The  affidavit  which  was  thus  made  part  of  the  WKZO 
application  specified  in  some  detail  the  physical  char¬ 
acteristics  of  the  antenna  proposed  to  be  used  (R.  25 
IT.).  Of  particular  importance,  it  was  stated  (R.  25) : 
“The  directional  antenna  proposed  for  station  WKZO 
will  consist  of  four  vertical  radiators,  each  approxi¬ 
mately  130  feet  high.”  These,  as  well  as  the  other  data 
contained  in  the  affidavit,  were  required  by  the  Com- 
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mission  to  be  furnished  in  the  case  of  any  application 
for  the  use  of  a  directional  antenna.  The  delicacy  of 
adjustment  of  a  directional  antenna  will  be  realized 
when  it  is  borne  in  mind  that  at  the  frequency  pro¬ 
posed,  there  are  590,000  changes  per  second  in  the  di¬ 
rection  of  electrical  flow  in  each  of  the  four  elements 
of  the  antenna  array.  In  each  of  the  four  elements 
those  changes  take  place  in  a  fixed  relationship  to  the 
changes  which  are  taking  place  in  each  of  the  three 
other  elements.  An  idea  of  the  complexity  of  the  de¬ 
sign  can  be  obtained  from  the  examination  of  the  charts 
attached  to  the  affidavit  at  R.  27-28. 

On  May  15,  1934,  the  Federal  Radio  Commission, 
without  any  hearing,  granted  this  application  (R.  30). 

Thereafter  on  May  18,  1934,  one  of  the  members  of 
the  Commission  moved  that  the  Commission  reconsider 
its  action  of  May  15th  in  granting  the  application,  and 
that  it  designate  said  application  for  hearing.  The  mo¬ 
tion  carried  unanimously  (R.  31). 

Pursuant  to  this  action  of  the  Commission,  a  formal 
notice  of  the  proposed  hearing  was  issued  over  the  sig¬ 
nature  of  the  Secretary  of  the  Commission.  Among 
the  issues  fixed  to  be  determined  at  the  hearing  was : 

“(2)  To  determine  whether  interference  will  re¬ 
sult  from  the  granting  of  the  application;” 

This  notice  of  hearing  also  showed  that  the  hearing 
was  to  be  based  entirely  upon  the  application  itself. 
The  hearing  notice  said: 

“The  attention  of  the  applicant  is  directed  to 
the  fact  that  while  his  application  constitutes  a 
part  of  the  record,  it  is  not  a  part  of  the  testimony 
and  he  should  be  prepared,  at  the  hearing,  to  in¬ 
troduce  testimony  to  prove  the  allegations  con¬ 
tained  in  his  application.”  (R.  32.) 
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The  appellant,  because  it  was  licensee  of  a  station 
operating  at  the  frequency  requested,  was  made  a  re¬ 
spondent  and  a  copy  of  the  notice  was  served  upon  its 
attorney  (R.  33). 

We  have  already  adverted  to  the  Fifth  Annual  Re¬ 
port  of  the  Federal  Radio  Commission,  which  pre¬ 
scribes  the  minimum  distances  necessary  for  the  pre¬ 
vention  of  interference  in  assignments  of  this  char¬ 
acter.  There  was  a  minor  change  published  in  the 
Seventh  Annual  Report  (1933)  wherein,  at  page  21,  it 
was  required  that  stations  operating  with  one  kilowatt 
of  power  on  regional  frequencies  must  be  separated 
a  distance  of  1000  miles. 

It  may  be  well  to  point  out  that  the  1000-mile  sep¬ 
aration  is  really  intended,  where  there  is  anv  differ- 
ence  in  power  between  two  stations  using  the  same  fre¬ 
quency,  for  the  protection  of  the  lower-powered  sta¬ 
tion.  In  the  present  case  WKZO  was  requesting  au¬ 
thority  to  use  250  watts  night,  hence  1000  miles  was 
required  to  protect  it  from  interference  from  WOW, 
but  a  lesser  mileage  separation  would  be  required  to 
protect  WOW  from  interference  caused  bv  WKZO. 

To  the  initiate,  this  figure  will  appear  from  a  table 
at  page  21  of  the  Seventh  Annual  Report  to  be  640 
miles  (R.  131). 

The  hearing  notice  having  been  filed,  WKZO,  under 
the  appropriate  requirement  of  the  Commission’s 
Rules,  filed  its  notice  of  appearance  and  statement  of 
facts  which  it  claimed  it  would  prove  at  the  time  of 
hearing.  In  this  notice  it  was  alleged : 

“(5)  Additional  interference  will  not  be  caused 
any  station  or  stations  now  licensed  by  the  grant¬ 
ing  of  this  application.”  (R.  34.) 
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A  copy  of  this  was  served  upon  the  appellant. 

The  application  came  on  for  hearing,  which  took 
place  before  an  Examiner  of  the  Commission. 

In  support  of  its  contention  that  no  interference 
would  be  caused,  WKZO  offered  the  testimony  of  a 
consulting  radio  engineer,  Lieutenant  Commander 
T.  A.  M.  Craven,  who  subsequently  became  Chief  En¬ 
gineer  of  the  Federal  Communications  Commission, 
and  more  recently  a  member  thereof. 

The  theory  of  the  proposed  directional  antenna  to 
be  used  at  WKZO  was  that  the  device  would  so  oper¬ 
ate  as  to  project  the  more  substantial  portion  of  its 
electrical  energy  in  the  northerly  and  southerly  direc¬ 
tions,  and  to  suppress  that  energy  over  a  wide  sector 
to  the  west  in  the  direction  of  Omaha,  Nebraska  and 
the  service  area  of  WOW.  Commander  Craven  stated 
that  the  directional  antenna  proposed  for  WKZO 
would  consist  of  four  vertical  radiators,  each  approxi¬ 
mately  130  feet  high.  He  then  went  on  to  describe  in 
some  detail  the  complex  interrelationships  of  current 
and  phase  in  the  several  radiators  which  he  contended 
would  produce  the  directional  effects  necessary  for  the 
protection  of  WOW  throughout  the  very  wide  area  of 
its  primary  coverage  (R.  85  ff.). 

It  will  be  recalled  that  the  radiated  power  is  directly 
related  to  the  efficiency  of  an  antenna  as  an  electrical 
device,  which  is  to  say  that  the  actual  radiated  power 
and  the  actual  interference-producing  ability  depend 
directly  upon  how  efficient  an  antenna  may  be  in  trans¬ 
ferring  the  power  of  its  transmitter  into  the  air. 

Commander  Craven  testified  that  he  was  familiar 
with  studies  revealing  the  average  efficiency  of  the  an¬ 
tenna  systems  of  regional  stations.  He  stated  that  that 
average  efficiency  throughout  the  country  is  22V>  per 
cent  (R.  90).  This  is  the  efficiency  upon  which  the 
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mileage  separation  tables  for  the  prevention  of  inter¬ 
ference  were  computed.  He  said  that  such  an  average 
efficiency  would  produce  an  effective  electrical  field,  at 
a  distance  of  one  mile  from  the  antenna,  of  62V2  milli¬ 
volts  per  meter,  if  such  average  efficiency  were  to  be 
planned  for  the  directional  antenna  design  of  WKZO 
(R.  90). 

However,  he  went  on  to  testify  that  he  did  not  plan 
any  such  average  efficiency  for  WKZO.  The  efficiency 
for  WKZO,  he  said,  must  be  reduced.  The  reason  for 
this  was  the  necessity  of  protecting  other  stations  on 
the  frequency. 

Under  cross  examination  he  stated: 

“Q.  What  is  the  efficiency  of  the  antenna  you 
have  designed  for  WKZO? 

A.  It  has  an  effective  field  as  I  recall  of  38  mill¬ 
ivolts  which  is  admittedly  low,  but  which  was  in¬ 
tended  to  be  low  primarily  to  have  a  factor  of 
safety  with  respect  to  stations  on  the  same  chan¬ 
nel,  and  we  have  made  every  endeavor  to  give 
every  protection  possible. 

“Q.  Well,  you  have  practically  null  on  WOW? 
A.  Yes. 

“Q.  And  increasing  efficiency  would  not  give 
WOW  any  increased  interference?  A.  I  have  en¬ 
deavored  to  protect  the  surface  area  of  WOW 
which  is  extraordinary  large  to  its  500,  and  it  takes 
in  quite  a  large  area. 

“Q.  And  an  increase  in  efficiency  that  you  pro¬ 
posed  would  not  cause  an  increase  in  efficiency  in 
WOW?  A.  No,  but  I  consider  it  necessary  to  have 
a  good  factor  of  safety  to  guarantee  it  to  be  abso¬ 
lutely  free  in  respect  to  interferences. 

“Q.  But,  if  you  increase  the  efficiency  of  this  an¬ 
tenna,  it  would  nevertheless  not  bring  interference 
to  WOW  in  590  kilocvcles?  A.  Yes,  that  is  true.” 
(R.  91-92). 
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He  explained  this  upon  redirect  examination  by  the 
following  testimony : 

“Q.  With  respect  to  the  efficiency  of  this  an¬ 
tenna,  is  it  or  not  in  the  lowering  the  efficiency 
easy  to  render  protection  to  the  other  station  on 
the  channel ;  in  other  words,  if  you  had  a  greater 
efficiency,  then  wouldn’t  it  take  more  equipment 
and  be  a  more  difficult  engineering  job  to  render 
the  same  degree  of  protection  you  are  proposing 
here  ? 

A.  It  is  true  that  if  you  increase  the  efficiency, 
you  would  at  the  same  time  increase  the  probabil¬ 
ity  of  interference  to  other  stations,  and  it  is  mv 
recommendation  that  we  should  take  every  pre¬ 
caution  to  protect  all  other  stations  on  the  chan¬ 
nel,  even  if  we  should  have  to  take  a  slight  reduc¬ 
tion  of  efficiency,  and  I  felt  justified  in  doing  that 
in  view  of  the  well  known  propogation  character¬ 
istics  of  the  low  efficiency  of  590  kilocycles  in  se¬ 
curing  coverage.”  (R.  95). 

Another  engineer,  testifying  for  the  applicant,  also 
pointed  out  the  direct  relationship  between  efficiency 
and  coverage  or  interference  (R.  115). 

The  examiner  who  had  heard  the  case  filed  a  report 
in  which  he  recommended  that  the  application  be 
granted.  This  recommendation  is  directly  based  upon 
the  representations  made  by  the  applicant  and  its  ex¬ 
perts  that  a  low-efficiency,  low-interference  antenna 
would  be  used. 

The  Examiner  said: 

“When  the  antenna  is  operated  at  night  with  its 
directive  effects,  it  would  have  an  effective  field 
of  38  millivolts  per  meter  at  a  mile,  with  an  ap¬ 
proximate  efficiency  of  S1/**/?,  which  is  equivalent 
to  a  power  of  93  watts  with  average  efficiency. 
However,  it  was  shown  by  the  testimony  that  this 
low  efficiency  was  for  the  protection  of  existing 


11 


stations  on  the  frequency  and  that  the  average 
efficiency  of  221/f>%  is  difficult  to  obtain  because  of 
the  expense  of  erecting  high  towers.”  (R.  176.) 

It  will  be  observed  that  while  the  application  was 
for  250  watts,  it  was  directly  proposed  to  operate  the 
antenna  with  such  low  towers  as  to  give  the  effect  of 
only  93  watts,  and  this  was  done  for  the  protection  of 
the  service  area  of  WOW.  The  examiner  relied  upon 
this  and  he  came  to  his  conclusion  that  the  application 
should  be  granted  upon  the  basis  of  representations  of 
this  character. 

This  report  was  filed  with  the  Commission  on  Octo¬ 
ber  5, 1934. 

After  appropriate  proceedings  in  the  way  of  excep¬ 
tions  and  oral  argument,  the  Commission  on  February 
8,  1936,  granted  the  application.  The  Commission  did 
not  indicate  any  basic  facts  upon  which  the  application 
had  been  granted;  it  merely  stated:  “The  commission 
will  issue  and  publish  at  a  subsequent  date  an  opinion 
setting  forth  a  statement  of  the  facts  appearing  of 
record  and  the  grounds  for  the  decision  herein 
reached”  (R.  189). 

The  conditions  of  the  Commission’s  grant  are  of  im¬ 
portance.  The  minute  entry  of  the  Commission  evi¬ 
dencing  the  action  in  granting  the  application  does  not 
grant  the  application  according  to  its  terms.  The  mi¬ 
nute  grants  the  application  in  the  following  language : 

“Application  granted  subject  to  Rules  131  and 
132.”  (R.  189) 

Rule  132  is  not  material  to  this  appeal.  As  for  Rule 
131,  this  attempted  incorporation  of  it  into  the  grant 
of  the  WKZO  application  was  the  first  time  that  it 
had  been  brought  into  the  proceedings. 
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It  becomes  necessary  to  point  out  the  significance  of 
Rule  131.  The  basis  for  the  rule  will  be  found  at  page 
28  of  the  First  Annual  Report  of  the  Federal  Commu¬ 
nications  Commission,  under  the  heading  “Antenna 
Requirements’’.  It  is  there  pointed  out  that  the  field 
intensity  produced  by  a  broadcasting  station  is  deter¬ 
mined  by  a  number  of  factors,  namely,  the  power  of 
the  station,  the  efficiency  of  the  antenna,  the  frequency 
of  the  station,  and  the  characteristics  of  the  terrain. 
The  report  goes  oil  to  say  that  the  characteristics  of 
the  terrain  can  not,  of  course,  be  controlled.  However, 
the  report  goes  on:  “The  Commission  controls  di¬ 
rectly  the  assigned  power  but  heretofore  little  regula¬ 
tion  has  been  applied  to  the  efficiency  of  the  radiating 
systems.” 

IV e  quote  further  from  the  Report: 

“A  study  of  the  radiating  systems  of  many 
broadcast  stations  revealed  that  in  many  cases  the 
antennas  were  inefficient  and  that  improvements 
could  be  made  such  that  the  coverage  ot  the  sta¬ 
tions  would  be  increased  equivalent  to  a  substan¬ 
tial  increase  in  power.  The  Commission  receives 
many  applications  for  increase  in  power  for  the 
purpose  of  improving  the  service  whereas  an  im¬ 
provement  in  the  antenna  system  would  effect  a 
greater  improvement  in  coverage  than  the  re¬ 
quested  increase  of  power. 

“It  is  considered  the  obligation  of  every  licen¬ 
see  to  make  full  usage  of  the  assignment  already 
authorized  before  further  facilities  are  granted. 
Applicants  for  new  stations  must  show  that  effici¬ 
ent  use  will  be  made  of  the  requested  assignment. 
So  as  to  have  a  uniform  standard  for  antennas, 
the  Engineering  Department  set  up  minimum 
standards  in  regard  to  antenna  dimensions  or 
efficiency  that  must  be  complied  with  before  favor¬ 
able  reports  will  be  made  to  the  Commission  on 
requests  for  increase  in  facilities.”  (p.  28). 
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This  report  was  published  in  1936,  long  after  the 
hearing  upon  the  W.KZO  application. 

In  thW^econd  Annual  Report  of  the  Federal  Com¬ 
munications  Commission,  specific  reference  is  made  to 
Rule  131: 

“The  Commission  on  October  15,  1935,  promul¬ 
gated  Rule  131,  which  reads  as  follows: 

(a)  All  applicants  for  new,  additional,  or  dif¬ 
ferent  broadcast  facilities  and  all  licensees  re¬ 
questing  authority  to  move  the  location  of  the  sta¬ 
tion  shall  specify  a  radiating  system  the  efficiency 
of  which  complies  with  the  requirements  of  good 
engineering  practice  for  the  class  and  power  of 
the  station. 

(b)  The  Commission  will  publish  from  time  to 
time  specifications  deemed  necessary  to  meet  the 
requirements  of  good  engineering  practice. 

(c)  No  broadcast  station  licensee  shall  change 
the  physical  height  of  the  transmitting  antenna, 
or  supporting  structures,  or  make  any  changes 
in  the  radiating  system  which  will  measurably 
alter  the  radiation  patterns  except  upon  written 
application  to  and  authority  from  the  Commission. 
####*#*# 

“The  Commission  on  the  same  date  released 
the  specifications  mentioned  under  Section  (b)  of 
the  rule  and  entitled  ‘Minimum  Antenna  Heights 
Required  for  Broadcast  Stations  Pursuant  to 
Rule  131.’  These  specifications  contain  the  mini¬ 
mum  actual  physical  vertical  height  of  antenna 
proper  or  minimum  effective  field  intensity  that 
stations  must  have  in  accordance  with  the  recom¬ 
mendations  set  forth  under  Antenna  Require¬ 
ments,  pages  28  and  29  of  the  First  Annual  Re¬ 
port  of  the  Federal  Communications  Commission. 

“Before  this  rule  was  adopted  a  study  of  broad¬ 
cast  station  antenna  systems  revealed  that  many 
stations  were  employing  antennas  which  were 
very  inefficient.  In  many  cases  a  material  increase 
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in  the  station  coverage  could  have  been  accom¬ 
plished  by  erecting  an  efficient  radiating  system. 
It  was  not  infrequent  to  find  a  station  making  ap¬ 
plication  for  an  increase  in  power  and  proposing 
to  continue  in  service  an  antenna  system  having 
such  low  radiating  efficiency  that  its  replacement 
with  a  modern,  well  designed  structure  would  ac¬ 
complish  a  greater  increase  in  service  than  that 
which  would  be  accomplished  by  the  proposed  in¬ 
crease  in  power. 

“Believing  it  to  be  the  licensees’  obligation  to 
make  efficient  usage  of  the  assignment  granted  the 
Commission  promulgated  the  rule. 

“The  Commission  on  March  30,  1936,  released 
a  statement  entitled  ‘Field  Intensity  Measure¬ 
ments  Pursuant  to  Rule  131.’  This  statement  out¬ 
lines  the  procedure  necessary  when  an  applicant 
wishes  to  supply  data  showing  that  the  antenna 
efficiency  complies  with  the  minimum  efficiencies 
set  forth  under  Rule  131  in  lieu  of  complying  with 
the  antenna  height  requirements  of  the  rule.”  (pp. 
58-59.) 

It  will  be  observed  that  the  date  of  enactment  of  Rule 
131  is  October  15,  1935.  The  application  describing 
the  low-efficiency  antenna  was  dated  February  26, 
1934.  The  testimony  of  the  applicant’s  engineer  that 
low  efficiency  was  necessary  for  the  complete  protec¬ 
tion  of  the  appellant  was  given  before  an  Examiner  of 
the  Commission  on  February  7, 1934.  The  Examiner’s 
report,  basing  a  favorable  recommendation  upon  the 
low  efficiency  of  the  antenna,  was  filed  October  5,  1934. 

The  only  hearing  which  the  appellant-respondent  had 
had  was  upon  the  low-efficiency  antenna  and  upon  the 
specific  characteristics  of  that  antenna  contained  in 
the  application  and  described  in  testimony. 

Nevertheless  the  Commission’s  order  of  February  8, 
1936,  specifically  made  the  provisions  of  Rule  131  a 
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condition  of  the  grant  of  authority  to  WKZO  to  oper¬ 
ate  evening  hours  at  the  appellant-respondent’s  fre¬ 
quency. 

A  reference  to  the  graph  which  is  specifically  made 
part  of  Rule  131,  and  which  is  printed  at  page  29  of 
the  First  Annual  Report  of  the  Federal  Communica¬ 
tions  Commission  shows  that  the  height  required  as 
a  minimum  height  for  operation  as  proposed  by 
WKZO  would  be,  under  the  terms  of  Rule  131,  in  ex¬ 
cess  of  250  feet.  The  non-interfering  antenna  de¬ 
scribed  by  the  application  and  the  witnesses  was  to 
have  had  a  height  of  130  feet. 

The  application  granted  was  not  the  application  on 
which  hearing  had  been  held. 

Upon  this  theory  the  appellant  filed  with  the  Broad¬ 
cast  Division  of  the  Commission  a  motion  to  recon¬ 
sider  and  reopen,  which  is  printed  in  full  at  pages 
189  if.  of  the  record. 

This  motion  recites  that  the  grant  is  “made  sub¬ 
ject  to  Rule  131.”  It  recites  that  WKZO  is  only  545 
miles  from  the  station  of  the  appellant.  It  contends 
that  the  grant  as  amplified  by  the  increased  height 
prescribed  by  Rule  131  will  endanger  the  service  of 
WOW  by  interference.  The  motion  points  out  that 
the  directional  antenna  proposed  was  specifically  made 
of  low  efficiency,  that  is  8V2  per  cent,  instead  of  the 
average  22J/2  per  cent  and  with  an  equivalent  power 
of  93  watts  instead  of  the  normal  power  of  250  watts, 
all  for  the  protection  of  the  appellant’s  station.  The 
motion  goes  on  to  point  out  that  the  grant  under  Rule 
131,  provides  for  an  antenna  257  feet  in  height  instead 
of  the  antenna  130  feet  in  height  proposed  by  the  ap¬ 
plication.  The  motion  has  a  heading  “Statement  of 
the  Reasons  for  Relief.”  Item  (b)  of  this  statement 
is  as  follows: 
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“That  the  grant  of  February  8  is  in  effect  a 
grant  to  "YVKZO  of  four  times  the  evening  power 
applied  for  and  predictions  made  at  the  last  hear¬ 
ing  on  behalf  of  WKZO  as  to  non-interference 
with  WOW  are  now  inapplicable.”  (R.  195.) 

WKZO  opposed  this  motion  (R.  200  ff.). 

Upon  consideration  of  this  motion  of  the  appellant- 
respondent, 

“the  Broadcast  Division  granted  the  motion  filed 
by  Woodmen  of  the  World  Life  Insurance  Asso¬ 
ciation,  reconsidered  its  action  of  February  8, 
1936  in  granting  the  above  application  and  va¬ 
cated  said  order,  and  remanded  said  application 
to  the  docket  for  further  hearing.”  (R.  207.) 

On  May  1,  1936,  the  Commission  granted  appellant- 
respondent’s  motion.  The  Commission  set  aside  its 
action  in  interjecting  the  increased  height  and  the  in¬ 
creased  efficiency  provided  for  by  Rule  131  into  the 
application  of  WKZO. 

As  of  the  date  of  that  action,  paragraph  103.8  of  the 
Rules  and  Regulations  of  the  Commission  gave  an 
applicant  an  absolute  right  to  amend  its  application 
in  any  respect  without  the  consent  of  other  parties  and 
without  the  permission  of  the  Commission,  only  so 
long  as  such  amendment  was  filed  more  than  thirty 
days  prior  to  a  hearing  upon  the  application.  Ac¬ 
cordingly,  had  WKZO  desired  to  amend  its  applica¬ 
tion  so  as  to  specify  a  different  antenna  design  or  a 
greater  electrical  radiation,  which  is  to  say,  a  greater 
height  of  antenna,  WKZO  had  an  absolute  right  to  do 
so  over  a  long  period  of  time  following  the  Commis¬ 
sion’s  action  in  granting  the  appellant-respondent’s 
motion. 
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WKZO  did  not  make  any  amendment  to  its  applica¬ 
tion.  It  persisted  in  the  plan  for  130  foot  antenna, 
which  was  contained  in  that  application. 

On  July  10,  1936,  over  two  months  after  the  action 
of  the  Commission  in  granting  the  WOW  motion,  the 
Commission  issued  its  new  hearing  notice  on  the 
WKZO  application  and  served  copies  upon  the  ap¬ 
plicant,  upon  the  appellant-respondent  and  upon  coun¬ 
sel  for  both  parties  (R.  207-209).  This  notice  of  hear¬ 
ing  specifically  confined  itself  to-  the  application  then 
on  file.  It  stated: 

“That  the  Commission  has  examined  the  above 
described  application  and  has  designated  the  mat¬ 
ter  for  hearing.’ ’  (Our  italics.) 

It  went  on  to  say  that  the  hearing  would  be  held 
upon  the  following  questions,  among  others : 

“(2)  To  determine  whether  interference  will  re¬ 
sult  from  the  granting  of  the  application; 


(5)  To  determine  whether  the  proposed  antenna 
will  comply  with  the  requirements  of  Rule 
131.”  (R.  207-208.) 

Thus,  the  Commission  ruled  that  Rule  131  would  be 
held  applicable  to  the  application  of  WKZO  and  that 
if  the  antenna  proposed  did  not  comply  with  the  rule, 
the  application  would  be  denied. 

It  will  be  recalled  from  the  quotation  from  the  Rule 
that  it  required  an  antenna  height  of  257  feet  unless  it 
could  be  shown  by  the  applicant  that  although  the  ac¬ 
tual  physical  height  did  not  exist,  there  were  circum¬ 
stances  concerning  the  operation  of  the  antenna  which 
would  result  in  the  production  of  the  required  effi¬ 
ciency  without  the  physical  height. 
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The  Annual  Report  makes  reference  to  a  statement 
of  the  Commission — the  details  of  which  are  not  here 
necessary — outlining  the  procedure  when  an  applicant 
wishes  to  supply  data  showing  that  the  antenna  effi¬ 
ciency  complies  with  the  minimum  efficiency  of  the  rule 
in  lieu  of  complying  with  the  antenna  height  require¬ 
ments  of  the  rule. 

Accordingly,  when  the  appellant-respondent  was 
served  with  the  notice  of  hearing,  the  situation  was 
that  WKZO  could  (1)  stand  upon  its  original  grant 
and  contest  the  reopening  by  the  Commission,  (2) 
amend  its  application  to  conform  to  the  257-foot-height 
requirement  of  Rule  131,  (3)  contend  that  as  a  matter 
of  law  the  provisions  of  Rule  131  did  not  apply  to  it, 
inasmuch  as  that  rule  -was  enacted  after  the  applica¬ 
tion  and  hearing  thereon,  or  (4)  stand  upon  its  appli¬ 
cation  without  amendment  and  contend  that  the  effi¬ 
ciency  to  be  produced  by  the  antenna  would  attain  the 
minimum  efficiency  required  by  Rule  131,  regardless 
of  the  lack  of  physical  height. 

There  was  nothing  for  the  appellant-respondent  to 
do  but  await  the  filing  of  the  required  notice  of  ap¬ 
pearance  on  the  part  of  the  applicant,  WKZO. 

That  appearance  was  filed  July  24, 1936.  It  recited : 

“By  the  evidence  heretofore  adduced,  and  by 
testimony  to  be  offered  at  the  reopened  hearing, 
applicant  expects  to  establish  the  following  facts : 
•  •  • 

“6.  The  proposed  antenna  will  comply  with  the  re¬ 
quirements  of  Rule  131. 

“7.  The  granting  of  the  application  would  be  in  ac¬ 
cordance  with  good  engineering  practice.’ ’ 
(R.  210-211.) 
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Not  only  in  item  7  just  quoted,  but  also  in  items  1,  2 
and  9,  the  appearance  referred  specifically  to  the  then- 
pending  application. 

So  far  as  the  appellant-respondent  was  advised,  it 
was  therefore  to  attend  a  hearing  concerning  which  it 
had  notice  that  WKZO  persisted  in  an  intent  to  use 
its  130-foot  antenna  so  as  to  afford  the  factor  of  safety 
and  necessary  protection  from  interference  which  had 
been  detailed  by  the  engineering  experts  for  the  appli¬ 
cant  and  upon  which  the  Examiner  had  relied. 

The  appellant-respondent  was  on  notice  that  the 
Commission  had  held  that  Rule  131  was  to  be  made  ap¬ 
plicable  to  the  application  of  WKZO. 

The  appellant-respondent  was  therefore  to  prepare 
to  defend  upon  an  application  that  violated  the  rules, 
unless  the  testimony  adduced  at  the  hearing  might  show 
that  notwithstanding  the  low  physical  height  of  the 
WKZO  radiators  the  required  efficiency  would  some¬ 
how  be  met. 

Under  the  Rules  and  Regulations  of  the  Commission, 
the  appellant-respondent  was  required  to  file  an  answer 
to  this  appearance  of  WKZO,  and  it  did  file  such  an¬ 
swer  on  August  4,  1936.  That  answer  recited,  among 
other  things : 

“2.  The  antenna  proposed  by  the  applicant  can¬ 
not  be  constructed  or  used  without  a  violation  of 
the  provisions  of  paragraph  131  of  the  Rules  and 
Regulations  of  the  commission,  which  provides 
that  no  radiobroadcasting  station  may  have  its 
facilities  enlarged  unless  the  antenna  proposed 
complies  with  the  requirements  of  good  engineer¬ 
ing  practice.”  (R.  213.) 
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The  issue  was  therefore  clearly  marked  out. 

When  the  WKZO  application  came  on  to  be  heard 
again  on  August  11, 1936  (R.  216  ff.)  no  engineering  or 
technical  testimony  whatsoever  was  offered  on  the  part 
of  the  applicant. 

There  was  no  specific  abandonment  of  the  factor-of- 
safety  principle  or  any  explanation  given  as  to  how  in¬ 
terference  with  WOW  could  be  prevented  through  the 
use  of  an  antenna  system  having  characteristics  differ¬ 
ent  from  those  described  in  the  application. 

The  approach  to  Rule  131  that  was  made  by  the  ap¬ 
plicant  was  through  an  attempted  introduction  into 
evidence  of  certain  costs  of  construction.  The  appel¬ 
lant-respondent  attempted  to  raise  the  question  by  an 
objection  to  testimony  concerning  heights  other  than 
those  described  in  the  application.  The  proceeding  on 
this  point  was  as  follows : 

“Q.  Mr.  Fetzer,  the  evidence  heretofore  put  in¬ 
to  this  record  by  your  engineering  witnesses  pro¬ 
posed  a  four  unit  directional  antenna  system,  and 
the  action  of  the  Commission  heretofore  taken  in 
connection  with  your  application  required  you  to 
comply  with  Rule  131.  Now  having  in  mind  the 
provisions  of  Rule  131  as  to  required  height,  what 
do  you  estimate  it  would  cost  for  the  erection  of 
this  antenna  and  base? 

“Mr.  Segal:  I  am  going  to  object  to  that  ques¬ 
tion,  Mr.  Examiner,  because  the  base  for  an  an¬ 
tenna  system  other  than  that  described  in  the  ap¬ 
plication,  and  relates  to  height  of  antenna  other 
than  that  described  in  the  application.  The  Wood¬ 
men  of  the  World  has  never  had  an  opportunity  to 
examine  any  proposed  directional  antenna  other 
than  the  one  described  in  the  application.  The  ac¬ 
tion  of  the  Commission  at  one  time  in  granting  an 
application  for  a  different  type  of  antenna  has 
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been  set  aside,  cancelled.  If  a  different  antenna 
than  the  one  described  in  the  application  is  to  be 
discussed  by  this  witness,  we  will  not  know  what 
measure  of  protection  will  be  accorded  the  service 
of  WOW  and  WEEI  operating  on  this  frequency, 
because  the  testimony  in  this  record  shows  the 
type  of  antenna  heretofore  described,  and  the 
height  of  that  antenna  is  directly  related  to  that 
question  of  protection,  and  the  field  intensity  ra¬ 
diated  from  that  antenna  toward  Omaha,  and  in 
directions  north  and  south  of  Omaha,  within  the 
service  area  of  WOW,  is  directly  related  to  the 
height  specified  in  that  antenna. 

“It  would  be  placing  WOW  in  the  position  of 
meeting  something  that  it  is  not  able  to  understand 
or  meet  if  the  witness  is  to  testify  about  heights 
other  than  those  described  in  the  application. 

“Mr.  Bradley:  I  join  Mr.  Segal  in  the  objection. 

“Mr.  Smith:  I  join  him  also. 

“Mr.  Lohnes:  Well,  if  the  Examiner  please,  it 
is  assumed  that  the  Commission  is  not  going  to 
grant  any  application  unless  it  complies  with  the 
rules  of  the  Commission,  particularly  with  Rule 
131.  This  is  a  reopened  hearing  and  the  Commis¬ 
sion  has  specified  in  its  previous  action  that  the 
antenna  must  comply  with  Rule  131,  and  now  in 
order  to  clarify  the  situation,  may  I  ask  Mr.  Fet- 
zer,  if  you  are  willing  to  comply  with  the  provi¬ 
sions  in  Rule  131? 

“Mr.  Segal :  Mr.  Examiner,  I  object  to  that  same 
question.  There  is  only  one  way  of  amending  an 
application  and  is  provided  for  by  the  regulations. 
This  Commussion  set  aside  its  action  in  granting 
this  application  pursuant  to  the  provisions  and 
subject  to  the  requirements  of  131,  for  the  very 
reason  that  an  antenna  which  would  comply  with 
that  rule  would  not  protect  WOW  in  accordance 
with  the  predictions  made  by  Commander  Craven 
and  by  Mr.  Gillett,  who  have  already  testified  in 
this  case  as  witnesses  for  this  applicant. 
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“That  was  an  erroneous  decision  and  has  been 
set  aside.  The  only  kind  of  application  that  can 
be  granted  is  one  pursuant  to  the  exact  specifica¬ 
tions,  and  if  those  specifications  violate  a  rule  or 
regulation  of  this  Commission,  the  application 
must  be  denied. 

“The  Examiner:  Was  Rule  131  in  effect  when 
this  application  was  made? 

“Mr.  Lohnes:  Rule  131  was  not  in  effect  when 
this  application  was  filed,  when  the  last  hearing 
was  held. 

“The  Examiner:  I  am  going  to  permit  him  to 
answer  the  question  and  reserve  ruling  on  the  ad¬ 
missibility  of  it  for  the  present.”  (R.  226-228.) 

This  reserved  ruling  never  took  place. 

Having  no  ruling  on  whether  or  not  the  applicant’s 
principal  witness  could  testify  about  an  antenna  other 
than  that  described  in  the  application,  etc.,  and  being 
unable  to  obtain  a  ruling  to  an  objection  to  such  testi¬ 
mony,  the  appellant-respondent  had  no  choice  but  to 
cross  examine  the  witness  under  its  objection: 

“Q.  It  is  true  that  the  antenna  you  propose 
would  only  have  an  effective  field  of  38  millivolts 
per  mile?  A.  The  one  we  proposed  previously 
would  probably  have  that. 

“Q.  The  antenna  which  you  are  describing  as 
one  that  wTould  correct  the  situation,  is  one  that 
Commander  Craven  described  for  you  at  the  last 
hearing,  is  it  not?  A.  Well,  fundamentally  it 
would  be  an  antenna  after  the  order  that  he  pro¬ 
posed,  except  by  order  of  the  Commission  we  would 
have  to  increase  the  height  of  that  antenna,  which 
in  turn  would  increase  the  field  intensity  at  a  mile. 

“Q.  And  you  propose  to  do  that  regardless  of 
the  specifications  that  Mr.  Craven  testified  about. 
Is  that  your  present  intention?  To  put  in  a  higher 
antenna  than  the  one  described  by  Mr.  Craven?  A. 
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We  would  necessarily  have  to  do  that  to  comply 
with  131. 

“Q.  And  one  that  would  produce  a  higher  field 
intensity  at  a  mile  othan  the  one  that  you  pro¬ 
posed  last  time.  Is  that  correct?  A.  As  I  under¬ 
stand  it  would  produce  a  higher  field  intensity  in 
the  direction  of  the  concentrated  energy,  but  not 
in  the  nulls. 

“Q.  What  data  do  you  have  on  that ;  what  dia¬ 
grams  or  charts  or  computations?  A.  I  have  none. 

“Q.  Now,  I  trust  the  record  will  reveal  that  I 
am  cross  examining  along  this  line,  because  I  have 
not  yet  had  a  ruling  on  my  objection  to  the  same 
line  of  testimony  brought  out  by  Mr.  Lohnes,  but 
without  waiving  the  objection  I  dictate  it  in  the 
record.”  (R.  232-233.)  (Our  italics.) 

It  will  be  seen  that  the  low-efficiency  antenna  de¬ 
signed  for  the  protection  of  appellant’s  service  had 
been  abandoned  and  that  a  lay  witness  was  now  being 
permitted  to  testify  concerning  an  undescribed  antenna 
concerning  which  there  were  no  electrical  or  physical 
details. 

The  appellant-respondent  had  brought  an  expert 
engineer  to  the  hearing  to  testify  (R.  240  ff.).  That 
engineer  testified  concerning  his  studies  of  the  WKZO 
proposal.  He  testified  that  he  had  carefully  studied 
the  directional  antenna  design  submitted  with  the 
AVKZO  application  and  that  he  was  able  to  predict  the 
performance  thereof.  He  went  on  to  testify,  however, 
as  follows : 

“Q.  Would  the  use  of  any  different  height  an¬ 
tennas  than  those  we  have  been  discussing  change 
the  field  intensity  that  would  be  delivered  by  that 
antenna?  A.  I  assume  you  mean  if  the  height  is 
increased  from — 
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“Q.  Or  decreased  or  changed  in  any  way?  A. 
A  change  in  the  height  of  the  antenna  in  any  way 
will  affect  the  radiating  field  at  one  mile. 

“Q.  Would  that  affect  the  intensity  at  a  dis¬ 
tance?  A.  Yes,  it  will. 

“Q.  Would  it  be  possible  for  you  to  predict 
what  those  effects  would  be  unless  you  had  specific 
information  as  to  the  exact  change  in  height?  A. 
No,  it  would  not  be  possible.”  (R.  248.) 

He  was  cross-examined  by  counsel  for  the  applicant 
as  to  whether  or  not  protection  could  be  afforded  by  an 
antenna  other  than  that  described  in  the  application 
and  the  usual  “reserved  ruling”  was  obtained: 

“Q.  Is  there  any  doubt  in  your  mind  that  same 
protection,  that  same  degree  of  protection  could  be 
afforded  in  the  desired  direction  if  the  height  of 
the  towers  was  increased? 

“Mr.  Segal:  That  is  objected  to. 

“Mr.  Lohnes:  I  have  an  expert  witness  here 
on  the  stand. 

“Mr.  Segal:  There  is  no  application  pending 
before  this  Commission  for  any  different  type  of 
towers  than  that  specified  in  the  application  now 
on  hearing,  and  any  discussion  of  different  types 
of  towers  is  not  within  the  matter  of  which  we  are 
on  notice. 

“The  Examiner:  I  will  reserve  ruling  on  it. 

(The  pending  question  was  read  by  the  reporter.) 

“The  Witness:  Knowing  the  design  of  the 
original  antenna,  I  don’t  believe  that  the  degree  of 
protection  specified  in  the  original  application 
could  be  obtained  by — or  rather  at  the  same  time 
increasing  the  height  of  the  towers,  as  I  believe 
the  maximum  protection  of  this  type  of  antenna 
system  was  used  for  that  hearing.”  (R.  253.) 
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He  was  cross-examined  further  about  this  possibil¬ 
ity  by  counsel  for  the  applicant : 

“Q.  Do  you  have  any  doubt  in  your  mind  that 
there  is  an  antenna  system  that  can  be  designed 
for  Kalamazoo  that  would  afford  protection  to  the 
WOW  500  microvolt  line  assuming  that  they  are 
entitled  to  that  at  night? 

“Mr.  Segal:  That  is  objected  to.  We  are  here 
to  defend  an  assignment  of  WOW.  We  propose 
to  stand  upon  a  hearing  where  the  issues  have 
been  defined  in  advance  so  that  we  can  make  prep¬ 
aration.  He  is  now  asking  the  witness  whether 
or  not  an  antenna  could  be  designed.  We  are  not 
dealing  with  an  antenna  that  might  be  designed, 
but  we  are  required  here  pursuant  to  this  Com¬ 
mission’s  regulations  to  meet  a  specific  antenna, 
and  I  don’t  think  that  any  other  antenna  that 
might  be  designed  can  be  testified  about  within 
our  requirements  of  the  notice  of  the  hearing. 

“The  Examiner:  Gentlemen,  I  recall  that  after 
Rule  131  was  adopted  there  was  a  great  many  ap¬ 
plications  on  hand  which,  of  course,  violated  the 
rule  as  they  had  been  granted.  It  was  the  policy 
of  the  Commission  and  the  Examiner’s  to  permit 
testimony  to  be  introduced  to  the  effect  that  Rule 
131  would  be  complied  with  by  the  applicant,  not¬ 
withstanding  that  they  had  requested  something 
else. 

“This  application  has  been  on  file  for,  as  I  un¬ 
derstand  it,  for  a  long,  long  time.  Now,  I  am  going 
to  permit  this  testimony  to  go  in  as  to  whether  an 
antenna  can  be  constructed  to  comply  with  Rule 
131  and  afford  the  protection,  and  reserve  a  ruling 
on  the  admissibility  of  it  at  the  present  time. 

“Mr.  Segal:  I  just  want  to,  in  connection  with 
that  Mr.  Examiner,  to  call  attention  to  the  specific- 
testimony  that  was  given  in  the  prior  hearing  in 
this  case  by  Commander  Craven.  He  testified  with 
regard  to  the  antenna  proposed.  It  has  an  effec¬ 
tive  field,  as  I  recall,  of  38  millivolts  which  is  ad- 
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mittedly  low,  but  which  was  intended  to  be  low 
primarily  to  have  a  factor  of  safety  with  respect 
to  stations  on  the  same  channel,  and  we  have 
made  every  endeavor  to  give  every  protection  pos¬ 
sible.  Now,  if  this  antenna  was  originally  de¬ 
signed  for  the  protection  of  WOW,  with  a  low  effi¬ 
ciency,  and  subsequently  at  this  hearing  that  pro¬ 
tection  is  taken  away  by  the  use  of  an  antenna 
having  a  higher  efficiency,  without  any  notice  to  us 
of  the  characteristics  of  that  antenna,  the  protec¬ 
tion  proposed  has  deprived  us  by  a  very  general 
question  and  we  have  had  no  opportunity  to  check 
any  different  or  proposed  antenna  with  regard  to 
the  feature  of  protecting  Omaha  as  proposed  in 
the  original. 

“Mr.  Lohnes:  You  have  notice  that  the  Com¬ 
mission  granted  the  same  one  subject  to  Rule  131. 

“Mr.  Segal:  And  upon  a  motion  filed  by  us, 
setting  up  the  fact  that  the  Commission  was  with¬ 
out  the  legal  power  to  grant  that,  the  Commission 
granted  our  motion  and  set  that  aside. 

“Mr.  Lohnes:  That  is  what  you  think  is  the 
reason  they  granted  the  motion,  Mr.  Segal. 

“Mr.  Segal:  Well,  that  is  what  was  alleged  in 
the  motion. 

“Mr.  Lohnes:  Yes,  I  might  go  that  far  with 
you. 

“Mr.  Segal:  And  they  granted  the  motion. 

“The  Examiner:  All  right;  go  ahead  gentle¬ 
men. 

“The  Witness:  I  will  have  to  answer  your 
question  in  the  affirmative,  of  course,  that  an  an¬ 
tenna  system  could  be  designed  that  would  afford 
protection  to  Omaha.  I  can’t  say  now  whether  it 
can  be  done  with  four  elements  or  not;  it  might 
take  more,  but  as  a  factual  answer  such  an  an¬ 
tenna  system  could  be  built.”  (R.  254-255.) 

After  both  the  applicant  and  the  appellant  had 
rested  their  cases,  counsel  for  the  Commission  intro- 
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duced  the  testimony  of  an  expert  witness  employed  by 
the  Commission.  This  witness  testified  that  he  had 
examined  the  specific  application  in  the  file.  Concern¬ 
ing  that  application  he  testified:  “There  would  be  no 
objectionable  interference  to  the  service  of  WOW  be¬ 
cause  of  the  characteristics  of  the  proposed  directive 
antenna  at  WKZO.” 

It  will  be  recalled  that  one  of  the  issues  set  down  to 
be  heard,  was  whether  or  not  the  proposed  antenna 
would  comply  with  Rule  131,  that  the  applicant  had 
declared  in  its  appearance  that  it  would  comply,  and 
that  respondent-appellant  had  declared  in  its  answer 
that  it  would  not  comply.  On  this  issue  the  Commis¬ 
sion  ’s  engineer  testified : 

“Q.  Now,  while  you  are  on  the  question  of  the 
discussion  of  that  proposed  antenna,  what  have 
you  to  say  with  reference  to  it  as  complying  or  not 
with  Rule  131  of  the  regulations?  A.  The  antenna 
proposed  in  the  application  does  not  comply  with 
the  requirements  of  Rule  131  in  so  far  as  vertical 
height  is  concerned  nor  in  so  far  as  the  indicated 
efficiency  thereof  is  concerned.”  (R.  258.) 

And  further : 

“The  Examiner:  As  I  understand  it,  to  sum  all 
this  up,  the  granting  of  the  proposed  application 
and  the  operation  of  the  station  as  proposed  in  the 
application  would  not  cause  any  interference  to 
any  existing  service,  but  would  be  interfered  with 
by  the  various  stations  named? 

“The  Witness:  Correct.”  (R.  261.) 

The  Examiner,  who  had  not  ruled  upon  the  appel¬ 
lant’s  numerous  objections  to  testimony  concerning  an 
antenna  having  characteristics  other  than  those  de¬ 
scribed  in  the  application,  then  undertook  to  ask  the 
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Commission’s  engineer  whether  or  not  an  antenna  hav¬ 
ing  characteristics  other  than  those  described  in  the 
application  could  be  constructed  so  as  not  to  cause  in¬ 
terference  to  WOW.  The  testimony  on  that  point  is 
as  follows: 

“The  Examiner:  If  this  proposed  antenna 
were  increased  in  height  to  comply  with  Rule  131, 
what  would  be  the  result? 

“The  Witness:  The  question  should  also  be 
based  upon  the  use  of  a  similar  antenna  with  sim¬ 
ilar  spacing  and  phasing,  but  merely  an  increase 
in  efficiency.  In  that  case,  the  useful  service  area 
would  be  increased  without  the  production  of  ob¬ 
jectionable  interference  to  the  service  or  normally 
protected  service  of  WOW  or  WEEI.  It  would, 
however,  greatly  increase  the  radiation  north  and 
south  generally  and  produce  problems  of  interfer¬ 
ence  with  those  pending  applications  in  the  south¬ 
ern  states  which  differ  from  the  problems  which 
exist  in  connection  with  the  application  as  it 
stands.  In  that  case,  increased  radiation  would 
occur  in  those  directions,  and  the  interference  to 
those  stations  in  Birmingham,  Altanta,  Durham, 
and  so  forth,  would  be  increased  proportionately 
to  the  increase  in  efficiency. 

“The  Examiner:  What  about  the  existing  ser¬ 
vice  ? 

“The  Witness:  I  think  I  mentioned  WOW  and 
WEEI.  I  would  expect  no  objectionable  inter¬ 
ference  to  those  stations  nor  would  I  expect  any 
to  the  station  at  Windsor,  Ontario,  because  of  the 
characteristics  of  the  proposed  directional  antenna 
in  so  far  as  the  comparative  radiation  pattern  is 
concerned. 

“The  Examiner:  Do  you  mean  this  is  true  if 
the  antenna  were  increased  in  height? 

“The  Witness:  Yes,  sir,  that  is  it.”  (R.  263.) 
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Counsel  for  the  appellant-respondent  then  cross  ex¬ 
amined  the  Commission’s  engineer  “without  waiving 
my  objection  on  which  I  have  had  no  ruling  at  the 
present  time”  (R.  266).  While  the  engineer  stated 
that  a  higher  antenna  could  be  operated  without  caus¬ 
ing  interference  “within  the  normally  protected  ser¬ 
vice  area”  of  WOW"  he  also  stated  that  the  use  of  a 
lower  antenna  will  have  the  effect  of  making  it  less 
probable  that  interference  would  take  place  at  the  out¬ 
skirts  of  the  protected  service  area  (R.  266-267).  This 
engineer  was  also  cross-examined  by  an  attorney  for 
another  party  and  this  testimony  was  given : 

“Q.  Mr.  Davis,  you  spoke  several  times  of  a 
proposed  antenna.  You  mean  by  that,  the  antenna 
that  is  described  in  the  application  and  those 
documents  attached  to  and  made  a  part  of  the 
application,  do  you  not?  A.  I  do. 

“Q.  And  that,  so  far  as  you  are  concerned,  is  at 
least  part  and  parcel  of  this  application  that  is  on 
hearing  now?  A.  That  is  the  application  which  I 
studied  and  for  which  I  prepared  mv  testimonv.” 
(R.  267.) 

It  will  be  observed  that  while  there  was  some  hypo¬ 
thetical  reference  to  an  undescribed  antenna  which 
might  possibly  be  designed  so  as  to  comply  with  both 
or  either  the  height  and  efficiency  requirements  of 
Rule  131,  the  only  computations  and  studies  and  the 
only  factual  testimony  given  all  related  to  the  specific 
antenna  described  in  minute  detail  in  the  application 
itself,  and  which  was  the  subject  of  all  pleadings  which 
had  been  filed  in  the  case. 

Upon  this  second  hearing,  the  Examiner  again  made 
a  favorable  recommendation  on  October  26,  1936,  in  a 
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report  which  the  Commission  published  on  November 
11,  1936  (R.  314). 

It  will  be  recalled  that  the  Commission  had  specifi¬ 
cally  determined  by  an  examination  of  the  application 
that  it  could  not  be  granted  without  a  hearing,  that  a 
hearing  was  necessary  to  determine,  among  other 
things,  whether  or  not  the  antenna  proposed  complies 
with  Rule  131  (R.  206-208).  As  to  this  the  Examiner 
specifically  found : 

“The  antenna  described  in  the  original  appli¬ 
cation  does  not  comply  with  Rule  131  as  to  height ; 
.  .  (R.  313). 

However,  the  Examiner  went  on  to  say: 

“however,  the  applicant  proposes  to  increase  the 
height  of  the  towers  to  260  feet,  which  more  than 
meets  the  requirements  of  this  rule.  Since  the  fil¬ 
ing  of  the  application,  the  first  hearing  thereon 
and  the  rendering  of  Examiner’s  Report  No.  1-8, 
the  Commission  has  adopted  its  rules  131  and  132 
and  the  grant  of  the  application  on  February  8, 
1936,  was  made  subject  to  compliance  with  these 
rules.  The  applicant  proposes  to  expend  approxi¬ 
mately  $10,000  and  erect  a  four-unit  directional 
antenna  system,  which  is  more  fully  described  in 
Examiner’s  Report  No.  1-8  (to  which  reference 
is  here  made),  except  that  the  height  of  the  four 
antenna  towers  will  be  260  feet.  It  appears  that 
the  operation  of  Station  WKZO  with  a  directional 
antenna,  which  complies  with  Rule  131,  would  in¬ 
crease  the  useful  service  area  of  the  station  with¬ 
out  resulting  in  objectionable  interference  to  the 
normally  protected  service  area  of  any  existing 
station.’’  (R.  313). 

Absolutely  nothing  was  done  by  the  Examiner  in 
any  sense  with  regard  to  all  his  reserved  rulings  as  to 
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the  admissibility  of  testimony  relating  to  projects 
other  than  that  described  in  the  application.  None 
of  the  reserved  rulings  were  made,  and  the  appellant- 
respondent  was  left  in  the  position  of  not  knowing 
what  is  and  what  is  not  part  of  the  record. 

The  Examiner  specifically  departed  from  the  scope 
of  the  reference  that  had  been  made  to  him  in  that  he 
discussed  a  higher  antenna  concerning  which  no  data 
had  been  furnished.  He  did  this  notwithstanding  that 
a  previous  action  of  the  Commission  granting  the  ap¬ 
plication  by  injecting  the  requirements  of  Rule  131  had 
been  set  aside  upon  the  appellant-respondent’s  mo¬ 
tion  contending  that  the  action  was  illegal. 

The  Examiner’s  report  as  just  quoted  placed  the  en¬ 
tire  case  back  in  the  original  position  as  of  the  time  of 
the  Commission’s  grant  of  February  8,  1936,  and  as 
though  no  motion  for  reconsideration  had  been  filed 
and  acted  upon. 

To  this  day  the  appellant  has  had  no  ruling  upon  its 
objections. 

Section  308  (a)  of  the  Communications  Act  of  1934 
provides  that  the  Commission  may  grant  licenses,  re¬ 
newal  of  licenses  and  modifications  of  licenses  only 
upon  written  application  therefor  received  by  it. 

Section  319  (a)  provides  that  no  license  shall  be  is¬ 
sued  under  the  authority  of  the  Act  for  the  operation 
of  any  station  unless  a  permit  for  its  construction  has 
been  granted  by  the  Commission  upon  written  applica¬ 
tion  therefor. 

Paragraph  103.9  of  the  Rules  and  Regulations  of  the 
Commission  provides  that  each  application  shall  be 
specific  with  regard  to  frequency,  power,  hours  of  op- 
s  eration  and  all  other  terms  of  the  instrument  of  auth¬ 

orization  requested. 
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However,  the  Examiner  discussed  a  directional  an¬ 
tenna  different  to  that  described  in  the  application  and 
either  neglected  or  refused  to  rule  upon  numerous  ob¬ 
jections  to  testimony  which  had  been  given  concerning 
a  hypothetical  and  undescribed  antenna. 

The  appellant-respondent  took  seasonable  exceptions 
to  this  conduct  of  the  Examiner,  including,  among 
others,  the  following: 

“4.  To  the  failure  of  the  Examiner  to  find  and 
report  that  the  proposed  antenna  to  be  used  at 
WKZO  and  described  in  the  application,  is  130 
feet  high  and  will  have  an  effective  field  for  1  kw. 
operation  of  76  millivolts  per  meter  at  a  distance 
of  one  mile,  unabsorbed.  Applicable  rules  and 
regulations  of  the  commission  require  a  minimum 
height  of  260  feet  or  the  establishing  of  a  field  in¬ 
tensity  at  a  mile  of  at  least  150  millivolts  per 
meter;  accordingly  the  proposal  is  in  violation  of 
the  rules  and  regulations  of  the  commission. 

“5.  To  the  failure  of  the  examiner  to  find  and 
report  that  although  the  rules  and  regulations  of 
the  commission  with  regard  to  antenna  height  and 
required  efficiency  were  enacted  subsequent  to  the 
filing  of  the  present  application,  the  applicant  was 
on  ample  notice  thereof  and  a  special  and  supple¬ 
mental  hearing  was  ordered  with  particular  refer¬ 
ence  to  the  applicable  rules  and  regulations  but 
that  notwithstanding  this  procedure,  the  applicant 
failed  and  refused  to  amend  its  application  so  as 
to  specify  an  antenna  of  required  height  and  effi- 
ciencv. 

“6.  To  the  failure  of  the  Examiner  to  conclude 
and  report  that  under  the  provisions  of  Section 
30S  (a)  of  the  Communications  Act  of  1934  the 
Communications  commission  is  without  power  or 
authority  to  grant  any  authorizations  save  as 
specifically  applied  for  formally  by  an  applicant, 
and  that  there  is  no  pending  application  request- 
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ing  authority  to  erect  and  operate  transmitting 
equipment  which  complies  with  the  rules  and  reg¬ 
ulations  of  the  commission. 

“7.  To  the  failure  of  the  Examiner  to  conclude 
and  report  that  an  application  may  not  be  granted 
upon  terms  other  than  those  contained  in  the  ap¬ 
plication. 

“8.  To  the  failure  of  the  Examiner  to  conclude 
and  report  that  the  granting  of  the  application  of 
WKZO,  Inc.,  upon  any  terms  other  than  those  con¬ 
tained  in  such  application  is  the  elemination  of  an 
essential  factor  of  safety  in  the  operation  of  the 
proposed  directional  antenna.”  (R.  317-318). 

On  April  27, 1937,  the  Commission  entered  an  order, 
the  same  to  be  effective  June  8, 1937,  whereby  it  under¬ 
took  to  grant  the  application  of  WKZO,  but  added: 
“To  employ  directional  antenna  during  nighttime 
hours  subject  to  Rule  131  and  Commission  approval” 
(R.  322). 

The  Commission  again  decided  the  case  upon  the 
very  basis  concerning  which  it  had  recognized  a  valid 
objection  on  the  part  of  the  appellant-respondent  when 
it  granted  the  motion  to  reconsider  and  reopen. 

At  a  subsequent  time  the  Commission  adopted  a  pur¬ 
ported  statement  of  facts  and  grounds  for  decision  in 
attempted  justification  of  this  order.  In  this  opinion 
the  Commission  undertook  to  dispose  of  the  conten¬ 
tions  of  the  appellant  in  the  following  language: 

‘  ‘  The  application  so  filed,  on  February  27,  1934, 
specified  an  antenna  with  vertical  leads  200#  feet 
in  height.  On  this  basis  the  Federal  Radio  Com¬ 
mission  granted  the  application  without  hearing. 
As  has  been  pointed  out,  following  the  reconsid¬ 
eration  of  this  action,  the  first  hearing  on  the  ap- 

*This  is  wrong.  The  application  requested  an  antenna  having  a 
height  of  130  feet  (R.  25.)  The  original  200-foot  request  found  at  R. 
20  was  changed  later  (R.  25). 
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plication  was  held  on  September  4,  1934.  There¬ 
after,  on  October  15,  1935,  the  Commission  pro¬ 
mulgated  Rule  131,  relating  to  minimum  antenna 
height  required  for  broadcast  stations,  and  the 
grants  of  February  8,  1936,  and  April  27,  1937, 
were  both  made  subject  to  the  applicant’s  compli¬ 
ance  with  the  rule  in  question.  Respondents  con¬ 
tend  that  the  application  may  be  granted  pursuant 
to  the  specifications  in  the  application  alone,  and 
that  any  grant  in  deviation  therefrom  must  be 
based  upon  proper  amendment,  in  conformity 
with  Rule  103.8.  This  contention  may  not  be  up¬ 
held,  however,  in  view  of  the  special  circumstances 
of  this  case.  The  application,  as  filed,  met  with 
the  requirements  of  the  then  existing  rules.  The 
question  of  antenna  height  was  not  an  issue  in  the 
original  hearing  notice  (dated  May  29,  1934). 
Thereafter,  however,  Rule  131  was  promulgated, 
and  by  its  terms  it  applied  to  ‘all  applicants  for 
new,  additional,  or  different  broadcast  facilities 
.  and  all  licensees  requesting  authority  to  move  the 
location  of  the  station.’  This  notice  was  served 
on  all  interested  parties.  In  presenting  its  proof 
on  that  issue  the  applicant  showed  that  it  would 
comply  with  the  rule.  The  respondents,  under 
these  circumstances,  cannot  be  said  to  have  been 
aggrieved  or  adversely  affected,  as  they  had  no¬ 
tice  of  the  issue  and  opportunity  to  prepare  for 
rebuttal  of  any  testimony  presented  thereon  by 
the  applicant.”  (R.  325-326.) 

The  foregoing  language  contradicts  the  very  pur¬ 
poses  for  which  it  was  used.  This  factor  would  better 
be  discussed  under  the  heading  of  argument. 

The  opinion  of  the  Commission  also  contains  an  at¬ 
tempted  specific  finding  on  the  question  of  interference 
or  expected  interference  to  WOW  in  the  following 
language:  “There  will  be  no  objectionable  interference 
to  the  service  of  WOW  because  of  the  characteristics 
of  the  proposed  MTKZO  directive  antenna.”  (R.  329). 
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OUTLINE  OF  ARGUMENT. 

In  this  brief  it  will  be  contended: 

1.  The  established  standards  of  the  Commission 
show  that  interference  will  result  to  the  operation  of 
the  appellant’s  radio  station  unless  there  be  some 
showing  of  special  circumstances. 

2.  There  is  no  showing  in  this  case  to  the  effect  that 
an  antenna  will  be  used  which  will  prevent  the  ex¬ 
pected  interference. 

3.  The  purported  finding  of  the  Commission  that  no 
interference  will  result  to  WOW  is  not  a  finding  of  fact 
but  is  an  argumentative  conclusion  based  upon  hy¬ 
potheses  and  conjectures. 

4.  The  purported  finding  of  non-interference  is  open 
to  examination  by  the  Court. 

5.  Upon  such  examination  of  the  evidence  it  appears 
that  a  grant  of  the  application  subject  to  Rule  131,  will 
produce  interference  to  the  appellant’s  station. 

6.  No  verity  is  imputed  by  law  to  the  alleged  find¬ 
ing  because  it  was  not  made  contemporaneously  with 
the  order  but  was  actually  supplied  later. 

7.  The  Commission  is  without  legal  power  to  grant 
an  authorization,  as  it  did  in  this  case,  which  is  at  vari¬ 
ance  with  the  actual  application  on  hearing  and  is  not 
in  writing. 

8.  The  appellant  was  not  placed  on  notice — as  is  con¬ 
tended  in  the  Commission’s  opinion — that  the  applica¬ 
tion  might  be  granted  so  as  to  include  the  require¬ 
ments  of  Rule  131,  but  on  the  contrary  the  appellant 
was  notified  specifically  that  the  application  would  be 
denied  unless  it  complied  with  the  Rule;  hence  the  ap¬ 
pellant  was  deprived  of  a  fair  hearing. 

9.  The  appellant  was  denied  a  fair  hearing  through 
the  refusal  to  rule  on  the  admissibility  of  evidence  and 
the  use  of  the  “doctrine  of  special  circumstances”. 
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ARGUMENT. 

1.  The  established  standards  of  the  Commission 
show  that  interference  will  result  to  the  operation  of 
the  appellant’s  radio  station  unless  there  be  some 
showing  of  special  circumstances. 

The  Commission  has  established  engineering  stand¬ 
ards  in  the  form  of  mileage-separation  tables  for  the 
prevention  of  interference  between  stations  which  op¬ 
erate  at  the  same  frequency.*  The  appellant’s  station 
operates  with  one  kilowatt  at  night  at  590  kilocycles. 
The  recommended  mileage  separation  from  a  250  watt 
station,  such  as  proposed  by  the  intervener,  for  the 
protection  of  the  appellant’s  station  is  640  miles  (R. 
131).  Seventh  Annual  Report,  F.  R.  C.,  p.  21.  WKZO 
is  but  540  miles  distant  from  Omaha.  (R.  315.) 

The  Commission  applies  these  mileage  separation 
tables  in  determining  interference  problems.  Thus  in 
Re  Maddox  and  Hair,  d/h  as  Chattanooga  Broadcast¬ 
ing  Co.,  3  F.  C.  C.  661,  664,  the  applicant  proposed  the 
use  of  590  kilocycles  with  one  kilowatt  at  night.  The 
Commission  said: 

“A  station  at  Chattanooga,  Tennessee,  using 
power  of  one  kilowatt  at  night,  with  an  antenna 
system  of  conventional  design,  would  be  expected 
to  cause  objectionable  interference  to  stations 
WOW  at  Omaha,  Nebraska,  718  miles  distant,  and 
WEEI  at  Boston,  Massachusetts,  915  miles  dis- 

*The  empirical  engineering  standards  are  the  result  of  innumerable 
field  intensity  measurement  tests  conducted  by  the  Department  of  Com¬ 
merce,  the  Federal  Radio  Commission,  and  the  Federal  Communications 
Commission.  Fifth  Annual  Report,  F.  R.  C.  (1931)  p.  29;  Second  .-In- 
nual  Report,  F.  C.  C.  (1936)  p.  33.  These  mileage  separation  tables 
have  been  before  this  Court  on  numerous  occasions.  Wcstinghouse 
Electric  <$•  Manufacturing  Co.  v.  F.  R.  C.,  58  App.  D.  C.  386;  Courier 
Journal  et  al.,  v.  F.  R.  C.,  60  App.  D.  C.  33;  Journal  Company  v.  F.  R. 
C.,  60  App.  D.  C.  92. 


37 


taut.  For  the  purpose  of  avoiding  objectionable 
interference  within  the  one  millivolt  per  meter  con¬ 
tours  of  one  kilowatt  stations,  using  a  common  fre¬ 
quency  at  night,  a  geographical  separation  of  1,000 
miles  is  necessary  under  average  conditions.” 

In  Re  Liner’s  Broadcast  mg ,  Inc.  (Docket  2098,  F.  R. 
C.,  1934),  KMLB  at  Monroe,  Louisiana,  applied  for 
250  watts  at  night.  The  Commission,  in  denying  the 
application,  said: 

“The  frequency  upon  which  applicant  proposes  to 
operate  Station  KMLB  as  a  regional  station  is  590 
kilocycles.  This  frequency  is  employed  by  Sta¬ 
tions  AVOW  at  Omaha,  Nebraska,  WEEI  at  Bos¬ 
ton,  Massachusetts,  and  KHQ  at  Spokane,  Wash¬ 
ington.  AVOW  is  the  nearest  station  to  KMLB 
and  the  distance  involved  is  650  miles.  At  the  pres¬ 
ent  time  AA'OAA"  has  a  geographical  separation  of 
approximately  1220  miles  with  respect  to  the  near¬ 
est  station  licensed  to  operate  on  the  same  fre¬ 
quency.  Its  service,  as  the  very  complete  evidence 
on  the  subject  introduced  in  this  case  shows,  covers 
an  extensive  area  centering  in  Omaha,  Nebraska. 
In  this  connection  it  appears  that  the  licensee  of 
the  station  maintains  a  service  appropriate  to  the 
use  of  this  very  favorable  assignment.  If  Station 
KMLB  were  licensed  to  operate  on  the  same  fre¬ 
quency  it  appears  probable  that  interference 
would  be  introduced  into  the  service  of  AA7OAV  in 
the  outlying  regions  of  the  area  in  which  it  now 
delivers  a  fairly  acceptable  service.  Substantially 
greater  interference  would  be  found  in  the  service 
of  KAILB  since  this  station  would  only  have  250 
watts  power  as  against  Station  AA7OA\7,s  licensed 
power  of  1  KAY.  The  fact  that  the  signal  of  Sta¬ 
tion  AAT)AA'  in  the  outlying  area  of  the  station’s 
service  is  relatively  unmarred  by  interference  in 
comparison  with  conditions  on  many  regional  fre¬ 
quencies  would  probably  tend  to  make  interfer- 
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ence  from  KMLB  more  noticeable  and  more  ob¬ 
noxious  than  it  would  otherwise  be.” 

It  concluded : 

‘‘(3)  That  the  operation  of  the  proposed  new 
station  would  cause  objectionable  interference  in 
the  reception  of  another  station  providing  a  meri¬ 
torious  program  service;”*. 

The  cases  and  the  Annual  Reports  establish  the 
proposition:  that  the-  location  of  a  proposed  station  at 
less  than  the  minimum  distances  prescribed  bp  the 
Commission,  tv  ill  result  in  objectionable  interference 
to  an  existing  licensee.  Objectionable  interference 
will  cause  a  reduction  in  the  service  area  of  the  exist¬ 
ing  station,  which  is  a  reduction  of  a  licensee’s  “equi¬ 
ties”  in  radiobroadcasting.  Federal  Radio  Commis¬ 
sion  v.  Kelson  Bros.  Bond  d'  Mortgage  Co..  281)  U.  S. 
266,  285;  Spices  et  al.  v.  .Jen  up  Wren  Co..  (54  App.  D.  C. 
371);  Chicago  Federation  of  Labor  v.  Federal  Radio 
Commission,  59  App.  1).  C.  333. 

WKZO,  located  at  a  lesser  distance  than  the  mini¬ 
mum  mileage  requirements  of  the  Commission  is  to  be 
expected  to  cause  objectionable  interference  to  WOW. 
It  will  result  in  a  curtailment  of  “a  highly  efficient  sta¬ 
tion”  with  “its  service  area  (that)  extends  approxi¬ 
mately  100  miles  in  all  directions  from  its  location,  em¬ 
bracing  the  city  of  Omaha  with  a  population  of  215,000 
and  extending  into  portions  of  Nebraska,  Missouri  and 
Kansas.”  Woodmen  of  the  World  Life  Insurance 

‘Sw  also  Hr  WhitrsrU.  2  F.  (".  ('.  1  ! S,  120;  It V  Wisconsin  Htoiiilrnst 
in /}  Com  paint,  2  F.  (".  C.  4sf>,  -I s7,  /,v  Pillsburijh  Publishing  Co.,  11  F. 

( 02,  OS;  Jit  [Innst  th,  0  F.  <\  oSl,  Hr  Voire  of  Marshall  .Is 

social ion ,  4  F.  C.  *4,  ^7 ;  ICr  Wipe  »y  SI inlrbak<  r,  1  F.  ('.  1”>2.  1  ”4  ; 
}ir  Madison  Broadcasti  up  Com  paint  (Docket  41*o0,  dci'idcd  September 
0,  193S). 
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Assn.  v.  Federal  Radio  Commission,  61  App.  D.  C.  54, 
00* 

The  presumption  of  limiting  interference  may  be 
overcome  only  when  an  applicant  proves  by  affirmative, 
substantial  and  competent  evidence  that  no  interfer¬ 
ence  will  result  to  an  existing  licensee.  Journal  Co.  v. 
Federal  Radio  Commission,  supra.  The  burden  of 
proof  is  naturally  on  the  applicant.  Technical  Radio 
Laboratory  v.  Federal  Radio  Commission,  59  App. 
D.  C.  125;  Beebe  v.  Federal  Radio  Commission,  61  App. 
D.  C.  273. 

In  the  present  case,  the  intervener  essayed  to  protect 
appellant  from  interference  and  a  curtailment  of  its 
service  area  by  the  use  of  a  directional  antenna. 

The  Commission  has  recognized  the  device  of  the  di¬ 
rective  antenna.  In  fact  is  has  implemented  its  regu¬ 
latory  powers  “to  prevent  interference”  by  the  follow¬ 
ing  regulation  embodying  regulatory  requirements 
theretofore  in  force: 

“ Xo  application  for  a  construction  permit  specify¬ 
ing  a  directional  antenna  will  be  accepted  by  the 
Commission  unless  a  definite  site  and  full  details 
of  the  directional  antenna  are  given  with  the  ap¬ 
plication.  Any  application  not  complete  in  these 
details  will  lie  returned  to  the  applicant  as  ‘incom¬ 
plete’  under  Rules  104.1  and  103.9”'  4  XAB  Bul¬ 

letin.  Xo.  7.  February  6,  1936,  p.  11  S3. 

*  Rule  Ur:.'*.  **Kach  application  slut  1 1  lie  specific  with  regard  to  fro 
queitcy  or  frequencies,  power,  hours  of  operation,  and  ;i  1 1  other  terms 
of  the  instrument  of  nuthorizntion  requested.  An  application  for  broad¬ 
cast  facilities  in  the  band  .’*U  ko.  to  1*500  kc.  shall  be  limited  to  one 
specific  frequency.  An  application  for  a  radio  station  construction  per¬ 
mit  or  license  requesting;  alternative  facilities  will  not  be  accepted.” 

Rule  lot  1.  ‘‘If  an  nppluant,  by  speeilic  request  of  the  Commission, 
is  required  to  file  any  documents  or  information  not  included  in  tin* 
prescribed  application  forms,  a  failure  to  comply  therewith  shall  con¬ 
stitute  a  defect  in  the  application  and  the  application  will  not  be  con 
sidered  by  the  Commission.  Any  application  which  is  not  tiled  in  ae- 
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The  “full  details”  of  the  foregoing  regulation,  which 
are  likewise  required  by  an  application  for  a  construc¬ 
tion  permit,* #  refer  to  a  sworn  statement  by  a  radio 
engineer.  This  affidavit  contains  a  brief  description 
of  the  directional  antenna,  the  method  of  its  computa¬ 
tion  and  operation,  a  horizontal  radiation  pattern,  and 
a  vertical  radiation  pattern.*** 

A  consistent  and  uniformly  followed  administrative 
practice  requires  that  this  information  be  submitted 
with  every  application  for  a  directional  antenna.  See 
United  States  v.  Madigan ,  300  U.  S.  500,  506;  Wiscon¬ 
sin  v.  Illinois ,  278  U.  S.  367.  It  is  the  information 
available  to  a  respondent  for  the  preparation  for  a 
hearing. 

The  “full  details”  required  for  a  directional  an¬ 
tenna,  implemented  by  a  regulation  and  an  established 

cordance  with  the  Commission ’s  regulations  with  respect  to  the  form 
used,  manner  of  execution  and  completeness  of  answer  to  questions 
therein  required,  will  not  be  considered  by  the  Commission.  Each  such 
application  shall  be  returned  to  the  applicant  bv  the  Secretary  of  the 
Commission,  together  with  a  brief  statement  of  the  respect  in  which 
it  is  defective.  ” 

**Qucstion  16(d)  of  the  Intervener’s  application  requires  that  the 
applicant  “give  complete  details”  of  the  antenna  (R.  20). 

***A  radiating  system  consists  of  an  elevated  antenna  and  a  ground 
system.  The  latter  consists  of  a  method  of  earth  connection.  Electrical 
impulses  oscillate  back  and  forth  between  the  antenna  and  the  ground 
system.  This  causes  the  emission  of  radio  waves.  The  antenna  emits 
in  effect  both  a  ground  and  a  sky  wave.  The  ground  wave  is  trans¬ 
mitted  directly  and  affords  a  primary  service.  The  horizontal  radiation 
pattern  is  a  pictorial  representation  of  the  ground  wave,  expressed  in 
field  intensities.  This  shows  the  signal  strength  of  the  station,  which 
in  turn  determines  the  service  area  of  the  station.  Thus  an  examina¬ 
tion  of  horizontal  radiation  pattern  of  the  four  unit  directional  antenna 
pattern  for  WKZO  shows  the  field  intensity  pattern  of  the  ground  wave 
(R.  27). 

The  sky  wave  proceeds  from  the  antenna  system  through  the  air  and 
to  what  is  known  as  the  ionispherc  whence  it  is  reflected  back  to  earth. 
This  may  result  in  interference  or  distant  service.  The  vertical  radia¬ 
tion.  pattern  is  a  representation  of  the  sky  wave  and  shows  whether 
interference  will  result  to  stations  on  the  same  frequency  (R.  24).  First 
Annual  Report  of  F.  C.  C.,  supra,  pp.  28,  29;  Second  Annual  Report  of 
F.  C.  C.,  supra,  p.  59. 
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administrative  practice  u .  .  .  having  been  made  by 
the  Commission  in  pursuance  of  constitutional  statu¬ 
tory  authority,  it  has  the  same  force  as  though  pre¬ 
scribed  in  terms  by  the  statute.’’  Atchison,  Topeka  <& 
Santa  Fe  Railway  Co .  v.  Scarlett,  300  U.  S.  471,  474; 
Red  River  Broadcasting  Co.  Inc.  v.  F.  C.  C.,  —  App. 
D.  C.  — ,  98  F.  (2nd)  282. 

The  location  of  WKZO  at  less  than  the  minimum 
distances  prescribed  by  the  Commission’s  standards 
will  result  in  objectionable  interference  to  appellant 
and  a  reduction  of  its  service  area.  The  burden  of 
proof  is  imposed  on  the  Intervener  to  show  by  sub¬ 
stantial  and  competent  evidence  that  its  directional 
antenna  will  cause  no  interference  to  WOW.  Inter¬ 
vener  can  only  discharge  its  burden  of  proof  by  com¬ 
plying  with  the  procedure  set  forth  by  the  Commission 
in  its  regulations. 

Has  the  Intervener  complied  with  the  Commission’s 
procedure  on  directional  antennas?  Has  it  shown  by 
substantial  and  competent  evidence  that  no  interfer¬ 
ence  will  result  to  the  appellant  ?  And  has  the  appel¬ 
lant  obtained  a  fair  hearing  in  this  respect? 

2.  There  is  no  showing  in  this  case  to  the  effect  that 
an  antenna  will  be  used  which  will  prevent  the  ex¬ 
pected  interference. 

At  the  first  hearing,  Intervener’s  application  to 
which  were  attached  appropriate  exhibits,  specified  an 
antenna  height  of  130  feet  (R.  25).  The  low  efficiency 
of  the  WKZO  antenna  was  specifically  designed  to  pro¬ 
vide  “a  good  factor  of  safety  to  guarantee  it  (the  ap¬ 
pellant)  to  be  absolutely  free  in  respect  of  interfer¬ 
ences”  (R.  91).  The  Commission  granted  the  appli¬ 
cation  subject  to  Rule  131  (R.  188-189).  The  effect  of 
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this  order  was  to  grant  an  application  with  an  antenna 
height  of  257  feet.  This  application  would  radiate 
precisely  four  times  as  much  energy  as  was  proposed 
at  the  hearing.  The  grant  destroyed  the  predictions 
made  at  the  hearing  and  obviously  removed  “the  good 
factor  of  safety”  for  the  protection  of  AVOW. 

The  Broadcast  Division  did  not  limit  the  grounds 
on  which  it  remanded  the  case  for  further  hearing  (R. 
206-207).  In  the  absence  of  any  such  statement,  “such 
a  ruling  is  tantamount  to  saving  that  the  order  rested 
on  all  the  grounds”  set  up  in  appellant’s  motion  to  re¬ 
consider  and  re-open  the  case.  Sawyer  v.  Hawthorne 
et  al 17S  Iowa  407,  409.*  This  is  confirmed  by  the  sec¬ 
ond  notice  of  hearing  which  designated  three  new  is- 
sues,**  particularly  paragraph  5:  “To  determine 
whether  the  proposed  antenna  will  comply  with  the  re¬ 
quirements  of  Rule  131”  (R.  208).  The  specification 
of  new  issues  and  additional  parties  created  a  de  novo 
hearing.  Hunt  v.  United  States  (10th  Cir.)  53  F.  (2nd) 
333;  / look  v.  Mercantile  Trust  Company  of  New  York , 
supra. 

This  placed  the  burden  of  proof  on  the  applicant  to 
meet  issue  number  2:  “To  determine  whether  inter¬ 
ference  will  result  from  the  granting  of  the  applica¬ 
tion,”  and  issue  number  5:  “To  determine  whether 
the  proposed  antenna  will  comply  with  the  require¬ 
ments  of  Rule  131”  (R.  207-208). 

•“The  intention  of  this  court  is  that  the  granting  of  a  rehearing 
without  restriction  shall  operate  to  vacate  its  judgment  so  that  thereafter 
the  cause  shall  stand  as  if  no  judgment  had  been  entered.”  Hook  v. 
Mercantile  Trust  Company  of  New  York.  (7th  Cir.)  95  Fed.  41,  49; 
Browne  v.  Dyson,  3S  App.  D.  C.  5,  9;  United  States  v.  Ayres,  9  Wall. 
(U.  S.)  60S,  610. 

••Paragraph  1  inquired  “whether  the  application  may  be  granted 
within  the  purview  of  section  307  of  the  Communications  Act  of  1934,  as 
amended  by  the  Act  of  June  5,  1936  (Senate  Bill  2243);”  Para¬ 
graph  3  added  new  parties  to  the  hearing. 
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The  Intervener  at  the  second  hearing  did  not  have 
an  application  which  complied  with  Rule  131.  It  sub¬ 
mitted  the  original  application  with  an  antenna  height 
of  130  feet  and  with  a  purposely  low  efficiency.  But 
the  Commission  had  declared  that  antenna  illegal,  im 
proper.  Obviously  testimony  relating  to  the  130-foot 
antenna  would  not  have  met  the  burden  imposed  in  the 
hearing.* 

Did  the  Intervener  offer  any  application  which  con¬ 
formed  to  the  Commission’s  regulations? 

It  submitted  no  directive  antenna  pattern  with  the 
“full  details”  of  its  method  of  operation,  as  required 
bv  law. 

w 

It  submitted  no  horizontal  radiation  pattern. 

It  submitted  no  vertical  radiation  pattern. 

It  submitted  no  definite  site  for  the  directional  an¬ 
tenna. 

In  other  words,  it  developed  that  the  Intervener  at 
the  second  hearing  was  dealing  with  some  undescribed 
application  which  it  stated  in  its  appearance  “will 
comply  with  the  requirements  of  Rule  131  (R.  211).” 
Such  an  undescribed  antenna  without  any  directive  an¬ 
tenna  pattern  would  have  a  height  of  257  feet  and 

*  In  the  second  Morgan  case  (Morgan  ct  al.  v.  United  States  et  al., 
S2  L.  Ed.  Ad.  Ops.  757,  762),  the  court  used  the  following  language 
which  is  directly  in  point  as  to  the  effect  of  the  first  hearing  on  the 
final  result  obtained  by  the  Commission: 

“Equally  unavailing  is  the  contention  that  the  former  Secretary 
of  Agriculture  had  made  an  order  in  May,  1932,  containing  findings 
of  fact  and  fixing  a  schedule  of  rates,  of  which  appellants  were 
apprised.  Because  of  changes  in  economic  conditions,  the  Secretary 
himself  had  set  aside  that  order  and  directed  a  rehearing.  This 
necessarily  involved,  as  the  Secretary  found,  a  consideration  ‘of 
changes  both  general  and  particular’  which  had  ‘occurred  since  the 
year  1929’  and  brought  up  all  the  questions  pertinent  to  the  new 
situation  to  which  the  additional  evidence  upon  the  rehearing  was 
directed.  The  former  findings  and  order  were  no  longer  in  effect  and 
it  is  with  the  conduct  of  the  later  proceedings  that  we  are  con¬ 
cerned.”  (Italics  ours.) 
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would  radiate  372  watts  in  the  direction  of  WOW.  The 
minimum  mileage  separation  to  protect  the  appellant 
from  interference  is  640  miles  for  250  watts.  An  un¬ 
described  antenna  based  on  an  undescribed  application, 
with  that  power  and  efficiency,  located  540  miles  from 
WOW,  would  cause  objectionable  interference  and  a 
confiscation  of  large  portions  of  the  service  area  of  the 
appellant. 

The  proposal  of  the  Intervener  offers  an  undescribed 
application  which  fails  to  rebut  the  presumption  of  in¬ 
terference. 

3.  The  purported  finding  of  the  Commission  that  no 
interference  will  result  to  WOW  is  not  a  finding  of  fact 
but  is  an  argumentative  conclusion  based  upon  hy¬ 
potheses  and  conjectures. 

The  Commission  in  its  decision  finds  that  “there 
will  be  no  objectionable  interference  to  the  service  of 
WOW  because  of  the  characteristics  of  the  proposed 
WKZO  directive  antenna”  (R.  329).  Obviously  such 
a  finding  cannot  be  predicated  on  any  specific  proposed 
directive  antenna.  The  latter  with  the  “full  details” 
required  by  law  was  never  submitted.  Therefore 
we  must  examine  the  record  to  determine  whether 
there  is  substantial  and  competent  evidence  to  support 
this  conclusion  for  “a  finding  without  substantial  evi¬ 
dence  to  support  it — an  arbitrary  or  capricious  finding 
— does  violence  to  the  law.  It  is  without  the  sanction 
of  the  authority  conferred.  An  inquiry  into  the  facts 
before  the  Commission,  in  order  to  ascertain  whether 
its  findings  are  thus  vitiated,  belongs  to  the  judicial 
province  and  does  not  trench  upon,  or  involve  the  exer¬ 
cise  of,  administrative  authority.”  Federal  Radio 
Commission  v.  Nelson  Bros.  Bond  <&  Mortgage  Co., 
supra  at  p.  277. 
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This  court  in  Saginaw  Broadcasting  Company  v. 
Federal  Communications  Commission ,  96  F.  (2nd)  554, 
559,  560,  spelled  out  in  detail  the  process  which  the 
Commission  should  follow  on  the  issue  of  electrical  in¬ 
terference.  It  said: 

“Thus,  upon  the  issue  of  electrical  interference 
evidence  may  be  introduced  concerning  power  and 
wave  length  of  a  proposed  station  and  of  existing 
stations,  and  expert  opinion  based  upon  this  evi¬ 
dence  may  be  offered  as  to  the  likelihood  of  inter¬ 
ference;  and  expert  opinion  based  on  evidence  of 
field  measurements  of  signal  strength  of  existing 
stations  may  also  be  offered.  This  testimony  may 
conflict.  It  is  the  Commission’s  duty  to  find  from 
such  evidence  the  basic  facts  as  to  the  operation 
of  the  proposed  and  present  stations  in  respect  of 
power,  wave  length,  and  the  like,  and  whether  or 
not  electrical  interference  will  result  from  the  op¬ 
eration  of  the  proposed  station,  and  then  to  find 
as  an  ultimate  fact  whether  public  interest,  conve¬ 
nience,  or  necessity  will  be  served  by  granting  or 
not  granting  the  application.”  (Italics  ours) 

Did  the  intervener  offer  substantial  evidence  which 
could  serve  as  a  basis  for  expert  testimony? 

It  should  be  emphasized  that  the  testimony  of  the  ex¬ 
pert  engineer  employed  by  appellant,  and  that  of  the 
Commission’s  engineer,  relate  to  the  130-foot  antenna 
with  low  efficiency.  Appellant’s  engineer,  Mr.  Bailey, 
offered  expert  testimony  on  the  apjfficant’s  exhibits 
Xos.  9  and  10,  which  were  the  horizontal  and  vertical 
radiation  patterns  of  the  130-foot  antenna  (R.  247). 
Mr.  Davis,  the  Commission’s  engineering  expert,  on 
two  specific  occasions  stated  his  predictions  were  based 
on  the  antenna  system  in  the  Commission’s  files,  i.  e., 
the  130  foot  antenna  (R.  266,  267).  Obviously  the  evi- 
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dence  and  the  expert  testimony  derived  from  such  evi¬ 
dence  cannot  be  considered.  The  Commission  did  not 
grant  a  130-foot  antenna  with  a  low  efficiency,  but  did 
authorize  a  257-foot  antenna  with  a  four-fold  increase 
in  efficiency. 

The  only  witness  offered  by  the  intervener  at  the 
second  hearing  was  Mr.  Fetzer,  the  president  of  the  ap¬ 
plicant  corporation.  He  did  not  qualify  as  an  expert 
engineer.  He  stated  over  the  objection  of  appellant 
that  the  antenna  would  comply  with  the  provisions  of 
Rule  131  (R.  228-229).  The  proposed  antenna  would 
fundamentally  “be  an  antenna  after  the  order  that  he 
(Commander  Craven)  proposed,  except  by  order  of  the 
Commission  we  would  have  to  increase  the  height  of 
that  antenna  which  in  turn  would  increase  the  field  in¬ 
tensity  at  a  mile.  ’  ’  He  further  stated  that  the  increase 
in  height  “would  produce  a  higher  field  intensity  in  the 
direction  of  the  concentrated  energy,  but  not  in  the 
nulls.” 

He  was  immediately  asked,  “What  data  do  you  have 
on  that;  what  diagrams  or  charts  or  computations?” 
A.  “I  have  none”  (R.  232,  233). 

This  is  all  the  affirmative  testimony  offered  by  the 
Intervener  on  the  undescribed  application. 

Mr.  Bailey,  appellant’s  engineering  expert,  had  this 
to  say : 

“  ...  an  antenna  system  could  be  designed 
that  would  afford  protection  to  Omaha.  I  can’t 
say  now  whether  it  can  be  done  with  four  elements 
or  not ;  it  might  take  more,  but  as  a  factual  answer 
such  an  antenna  system  could  be  built.”  (R.  255.) 

Counsel  for  the  Intervener  inquired  whether  “the 
same  degree  of  protection  could  be  afforded  in  the  de- 
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sired  direction  (toward  Omaha)  if  the  height  of  the 
antenna  was  increased.” 

The  witness  said : 

“Knowing  the  design  of  the  original  antenna, 
I  don ’t  believe  that  the  degree  of  protection  speci¬ 
fied  in  the  original  application  could  be  obtained 
by — or  rather  at  the  same  time  increasing  the 
height  of  the  towers,  as  I  believe  the  maximum 
protection  of  this  type  of  antenna  system  -was  used 
for  that  hearing.”  (R.  253.) 

Mr.  Bailey  further  testified  that  an  increase  in  the 
height  of  an  antenna  would  affect  the  radiating  field 
and  the  intensity  of  the  signal  at  a  distance  and  that 
“it  would  not  be  possible”  to  predict  what  those  effects 
would  be  unless  he  had  specific  information  as  to  the 
exact  change  in  height  and  a  description  of  the  direc¬ 
tive  antenna  with  horizontal  and  vertical  radiation 
patterns.  (R.  248.) 

Mr.  Bailey  admitted  that  a  directional  system  could 
be  designed  to  protect  WOW.  The  hypothesis  of  a  di¬ 
rectional  antenna  to  protect  WOW  must  not  be  con¬ 
fused  with  the  affirmative  duty  of  proof  imposed  on  an 
applicant  in  the  presentation  of  a  case  for  a  directional 
antenna. 

The  substance  of  Mr.  Bailey’s  testimony  was  that  he 
could  offer  no  expert  engineering  conclusions  on  an 
undescribed  antenna,  particularly  in  the  absence  of  the 
physical  and  electrical  data  and  that  an  increase  in  the 
height  of  the  towers  would  not  offer  the  same  degree  of 
protection  against  interference. 

The  Examiner  had  reserved  the  ruling  on  the  admis¬ 
sibility  of  testimony  relating  to  an  antenna  other  than 
that  described  in  the  application.  But  on  his  own  ini¬ 
tiative  he  asked  the  Commission’s  engineer: 
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“If  this  proposed  antenna  were  increased  in 
height  to  comply  with  Rule  131,  what  would  be  the 
result  ?  ’  ’ 

He  was  told, 

“ The  question  should  also  be  based  upon  the  use 
of  a  similar  antenna  with  similar  spacing  and 
phasing ,  but  merely  an  increase  in  efficiency . 
In  that  case  the  useful  service  area  would  be  in¬ 
creased  without  the  production  of  objectionable  in¬ 
terference  to  the  service  or  the  normally  protected 
service  of  WOW  and  WEEI.”  (R.  263.) 

No  court  would  permit  an  expert  witness  to  answer 
a  hypothetical  question,  unless  the  basic  premises  of 
that  question  are  made  available  in  evidence.  And  in 
this  case,  the  expert  had  to  supply  hypothetical  prem¬ 
ises  to  answer  the  question.  No  basic  premises  re¬ 
quired  by  statute,  viz.,  a  description  of  a  257-foot  an¬ 
tenna,  the  method  of  its  operation,  the  horizontal  and 
vertical  radiation  patterns,  etc.,  were  introduced  into 
evidence.  Hence  w'e  do  not  have  a  case  like  that  de¬ 
scribed  in  Saginaw  Broadcasting  Company  v.  Federal 
Communications  Commission,  supra,  where  “expert 
opinion  based  upon  this  evidence  ...  be  offered  as  to 
the  likelihood  of  interference.’ ’ 

Expert  conclusions  unsupported  by  basic  evidence 
have  as  much  competency  as  hearsay  testimony.  Tri- 
State  Broadcasting  Company  v.  Federal  Communica¬ 
tions  Commission,  96  F.  (2nd)  568. 

“From  the  standpoint  of  due  process — the  pro¬ 
tection  of  the  individual  against  arbitrary  action — 
a  deeper  vice  is  this,  that  even  now  we  do  not  know 
the  particular  or  evidential  facts  ...  on  which  it 
(the  Commission)  rested  its  conclusion.”  Ohio 
Bill  Telephone  Company  v.  Public  Utilities  Com¬ 
mission  of  Ohio,  301  U.  S.  292,  302. 
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Substantial  evidence  to  support  a  finding  of  fact  “is 
evidence  furnishing  a  substantial  basis  of  fact  from 
which  the  fact  in  issue  can  reasonably  be  inferred;  and 
the  test  is  not  satisfied  by  evidence  which  merely  creates 
a  suspicion  or  which  amounts  to  no  more  than  a  scin¬ 
tilla  or  which  gives  equal  support  to  inconsistent  infer¬ 
ences.’  ’  Appalachian  Electric  Power  Co.  v.  National 
Labor  Relations  Board ,  (4th  Cir.)  93  F.  (2nd)  985, 
989 ;  BaUston-Stillwater  Knitting  Co.,  Inc.  v.  National 
Labor  Relations  Board,  (2nd  Cir.)  98  F.  (2nd)  758,  760. 

The  Commission’s  finding  that  no  interference  will 
result  to  WOW  has  no  substantial  basis  in  fact.  It  is 
predicated  on  hypotheses  and  conjectures ;  and  the  par¬ 
ticular  and  evidential  facts  are  lacking  to  support  such 
hypotheses  and  conjectures.  Such  evidence  is  not  a 
scintilla  of  proof.  It  lacks  the  dignity  of  a  mere  suspi¬ 
cion.  It  is  no  evidence. 

4.  The  purported  finding  of  non-interference  is  open 
to  examination  by  the  Court. 

If  we  correctly  read  St.  Joseph  Stock  Yards  Co.  v. 
United  States,  298  U.  S.  38,  49;  Crowell  v.  Benson,  285 
U.  S.  22,  60,  and  Ohio  Valley  Water  Co.  v.  Ben  Avon 
Borough,  253  U.  S.  287,  289,  this  Court  exercises  its  in¬ 
dependent  judgment  upon  the  facts  where  constitu¬ 
tional  and  jurisdictional  questions  are  present.  This 
is  applicable  in  the  present  case,  since  appellant  claims 
that  the  grant  of  the  WKZO  application  will  result  in  a 
reduction  of  its  service  area  and  thus  render  its  invest¬ 
ment  less  valuable. 

The  Chief  Justice,  in  the  Nelson  Bros.  Bond  &  Mort¬ 
gage  case,  supra,  at  page  285,  said  that,  “In  making 
such  an  adjustment  (of  radiobroadcasting  facilities  as 
public  interest,  convenience  and  necessity  requires)  the 
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equities  of  existing  stations  undoubtedly  demand  con¬ 
sideration.”  It  is  believed  that  the  equities  of  exist¬ 
ing  licensees  represent  “a  continuing  right  to  apply 
thereafter  at  proper  times  for  successive  renewals 
thereof.”  ( Technical  Radio  Laboratory  v.  Federal 
Radio  Commission,  59  App.  D.  C.  125,  127),  the  main¬ 
tenance  of  the  normal  and  established  service  area, 
{Jour ml  Co.  v.  Federal  Radio  Commission,  supra,  at 
p.  95)  the  investment,  good  will,  and  opportunity  to 
obtain  a  reasonable  return  on  such  investment,  (Mr. 
Justice  Groner  dissenting  in  Sykes  et  al.  v.  Jenny  Wren 
Co.,  supra,  at  pp.  383,  384,  confirmed  in  Great  Western 
Broadcasting  Assn.,  Inc.  v.  Federal  Communications 
Commission,  94  F.  (2d)  244)  and  adequate  notice  and 
a  full  hearing  ( Saltzman  et  al.  v.  Stromberg-Carlson 
Telephone  Mfg.  Co.,  60  App.  D.  C.  31,  33). 

It  is  submitted  that  this  Court  may  exercise  its  inde¬ 
pendent  judgment  on  both  the  law  and  the  facts  on  the 
question  whether  there  will  be  such  interference  as  to 
make  the  appellant  a  party  aggrieved  or  adversely  af¬ 
fected. 

5.  Upon  such  examination  of  the  evidence  it  appears 
that  a  grant  of  the  application  subject  to  Rule  131,  will 
produce  interference  to  the  appellant’s  station. 

We  have  previously  set  forth  in  full  all  of  the  oral 
testimony  relating  to  the  undescribed  antenna  granted 
subject  to  Rule  131. 

‘  ...  It  was  impossible  for  a  fair-minded 
board  to  come  to  the  result  which  was  reached.” 
San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S. 
439,  442. 
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6.  No  verity  is  imputed  by  law  to  the  alleged  find¬ 
ing  because  it  was  not  made  contemporaneously  with 
the  order  but  was  actually  supplied  later. 

The  necessity  for  the  statement  of  facts  and  grounds 
for  decision  to  be  filed  contemporaneously  with  the 
order  in  a  case  has  been  discussed  in  Missouri  Broad¬ 
casting  Corporation  v.  Federal  Communications  Com¬ 
mission,  94  F.  (2nd)  623,  and  Heitmeyer  v.  Federal 
Communications  Commission,  95  F.  (2nd)  91.  In  the 
present  case  the  opinion  was  promulgated  approxi¬ 
mately  five  weeks  after  the  entry  of  the  order.* 

The  validity  of  the  administrative  order  must  be 
predicated  on  findings  of  fact.  Wichita  Railroad  & 
Light  Co.  v.  Public  Utilities  Commission  of  the  State  of 
Kansas,  260  U.  S.  48;  Panama  Refining  Co.  et  al.  v. 
Ryan  et  al,  293  U.  S.  388,  431-432.  The  latter  are 
quasi-jurisdictional  prerequisites  which  are  a  neces¬ 
sary  safeguard  against  arbitrary  administrative  ac¬ 
tion.  United  States  v.  Chicago,  Milwaukee,  St.  Paul  & 
Pacific  Railroad  Company,  294  U.  S.  499,  510-511. 

One  cannot  but  come  to  the  conclusion  that  the  Com¬ 
mission  first  obtained  the  result  it  desired  and  then 
supported  such  order  by  whatever  evidence  was  avail¬ 
able  in  the  record.  The  decision  seeks  to  justify  the 
grant  of  an  undescribed  application  and  antenna  “in 
view  of  the  special  circumstances  of  this  case.”  (R. 
326.)  The  finding  of  non-interference,  predicated  on 
a  hypothesis  without  the  evidential  facts  to  support 
such  hypothesis  shows  a  lack  of  attentive  consideration 
to  the  evidence.  Saginaw  Broadcasting  Company  v. 
Federal  Communications  Commission,  supra. 


*The  Commission ’s  order  was  released  on  April  27,  1937  (E.  322)  and 
its  decision  published  on  June  8,  1937  (E.  323). 
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7.  The  Commission  is  without  legal  power  to  grant 
an  authorization,  as  it  did  in  this  case,  which  is  at  vari¬ 
ance  with  the  actual  application  on  hearing  and  is  not 
in  writing. 

Section  319(a)  of  the  Communications  Act  precludes 
the  Commission  from  granting  a  construction  permit 
unless  it  be  on  written  application. 

Section  312(a)  of  the  Act  provides: 

“Any  station  license  may  be  revoked  for  false 
statements  either  in  the  application  or  in  the  state¬ 
ment  of  fact  which  may  be  required  by  section  308 
hereof,  or  because  of  conditions  revealed  by  such 
statement  of  fact  as  may  be  required  from  time 
to  time  which  would  warrant  the  Commission  in 
refusing  to  grant  a  license  on  an  original  ap¬ 
plication.”  (Italics  ours) 

Both  sections  authorize  the  grant  of  a  construction 
permit,  provided  the  applicant  conform  with  the  legal 
requirements  of  the  Communications  Act  and  the  regu¬ 
lations  adopted  pursuant  thereto. 

The  Commission  has  implemented  the  statute  with 
the  following  regulations  that  have  the  force  of  law 
and  are  “binding  rules  of  conduct.”  Red  River  Broad¬ 
casting  Company  Inc.  v.  Federal  Communications  Com¬ 
mission,  supra;  Panama  Refining  Company  ct  al.  v. 
Ryan,  et  al.,  supra,  p.  429. 

Paragraph  103.6  requires  “each  application  for  an 
instrument  of  authorization  shall  be  made  in  writing, 
under  oath  of  the  applicant,  on  a  form  prescribed  and 
furnished  by  the  Commission.” 

F.  C.  C.  Rule  103.8  provides: 

“Where  other  parties  will  not  be  aggrieved  or 
adversely  affected  thereby,  an  applicant  may 


53 


amend  or  withdraw  his  application  without  preju¬ 
dice,  at  any  time  up  to  the  conclusion  of  a  hearing 
thereon. 

“Where  such  amendment  changes  the  frequency, 
power,  hours  of  operation,  equipment,  location  of 
station  (or  points  of  communication  or  approxi¬ 
mate  location  in  case  of  stations  other  than  broad¬ 
cast),  or  such  amendment  or  withdrawal  aggrieves 
or  adversely  affects  other  parties,  no  amendment 
to,  or  withdrawal  of,  any  application  will  be  per¬ 
mitted  without  prejudice,  unless  such  amendment 
is  filed,  or  such  withdrawal  is  requested,  not  later 
than  thirty  days  before  said  hearing.” 

Amendments  to  an  application  must  be  made  in  writ¬ 
ing  under  oath  and  filed  with  the  Commission. 

Rule  131  which  specifies  the  minimum  height  and  effi¬ 
ciency  of  an  antenna  “has  the  same  force  as  though 
prescribed  in  terms  by  the  statute.”  Atchison,  To¬ 
peka  <&  Santa  Fe  Railway  Co.  v.  Scarlett,  supra. 

It  is  apparent  from  the  foregoing  recital  of  the  regu¬ 
lations  that  the  Commission  has  adopted  an  explicit 
procedure  with  definite  limitations  before  its  jurisdic¬ 
tion  may  become  operative. 

The  original  application  specified  an  antenna  height 
of  130  feet  with  a  purposely  low  efficiency.  The  grant 
of  this  application  on  February  8,  1936,  was  condi¬ 
tioned  on  compliance  with  Rule  131  (R.  188-189).  The 
remand  of  the  application  for  further  hearing  in  effect 
resulted  in  a  finding  by  the  Commission  that  the  appli¬ 
cation  was  illegal,  improper  and  not  in  conformity  with 
Rule  131. 

The  second  notice  of  hearing  specified  as  an  issue 
“To  determine  whether  the  proposed  antenna  will  com¬ 
ply  with  the  requirements  of  Rule  131”  (R.  208).  In¬ 
tervener  in  its  appearance  said  it  would  (R.  211). 
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At  the  second  hearing ,  Intervener  offered  the  iden¬ 
tical  application  which  the  Commission  had  found  to 
he  illegal  and  improper. 

Before  the  jurisdiction  of  the  Commission  can  be  in¬ 
voked,  all  the  requisite  procedural  steps  must  be  com¬ 
plied  with.  National  Labor  Relations  Board  v.  IIop- 
ivood  Retinning  Co.,  Inc.,  et  al.,  (2nd  Cir.)  98  F.  (2nd) 
97,  101.  The  submission  of  the  original  application  at 
the  second  hearing  was  a  nullity.  Since  it  was  illegal 
and  improper,  the  Commission  was  without  authority 
to  consider  it.  Morgan  et  al.  v.  United  States,  supra, 
at  p.  762. 

The  Commission  has  thus  granted  an  application  not 
in  writing.  This  is  in  direct  violation  of  section  308(a) 
and  Rule  103.6.  Its  action  in  granting  the  illegal  ap¬ 
plication  is  beyond  statutory  authority. 

The  Commission  in  granting  the  application  subject 
to  Rule  131,  did  so  under  similar  circumstances  which 
prompted  it  to  reconsider  its  original  grant.  This  has 
the  effect  of  seeking  to  make  both  legal  and  proper  the 
same  grant  which  it  had  less  than  a  year  ago  con¬ 
demned  as  illegal  and  improper. 

The  Commission  in  its  decision  at  R.  326  states : 

“In  presenting  its  proof  on  that  issue  (whether 
the  antenna  would  comply  with  Rule  131)  the  ap¬ 
plicant  showed  that  it  would  comply  with  the  rule.” 

The  only  possible  justification  for  that  statement 
was  the  self-serving  declaration  of  the  president  of  the 
applicant  corporation.  There  was  the  application  on 
which  the  Commission’s  order  was  based  (R.  321-322) 
and  there  was  the  testimony  at  the  hearing  flatly  con- 
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tradicting  it.  Where  the  Commission’s  “finding  is  con¬ 
trary  to  the  indisputable  character  of  the  evidence” 
and  “the  facts  found  do  not,  as  a  matter  of  law,  sup¬ 
port  the  order  made,”  the  order  is  void.  Interstate 
Commerce  Commission  v.  Louisville  <&  Nashville  Rail¬ 
road  Company ,  227  U.  S.  88,  91. 

Moreover,  if  the  Commission  considers  the  appli¬ 
cant’s  self-serving  declaration  at  the  hearing  as  a  com¬ 
pliance  with  Rule  131,  it  constitutes  a  violation  of  Rules 
103.6  and  103.8.  An  antenna  257  feet  high,  compared 
with  an  antenna  height  of  130  feet,  constitutes  a  change 
in  equipment.  The  amendment  was  not  in  writing 
under  oath  and  never  formally  submitted  to  the  Com¬ 
mission. 

If  the  Commission  is  authorized  to  revoke  the  li¬ 
cense  of  an  existing  station  because  of  its  failure  to 
comply  with  its  technical  regulations  ( Technical  Radio 
Laboratory  v.  Federal  Radio  Commission ,  supra; 
Brahy  v.  Federal  Radio  Commission,  61  App.  D.  C. 
204),  it  is  all  the  more  prevented  from  granting  an  ap¬ 
plication  which  on  its  face  contravenes  a  regulation  of 
the  Commission — namely,  Rule  131. 

It  is  submitted: 

The  application  on  its  face  did  not  meet  with  the  re¬ 
quirements  of  the  statute. 

The  Commission  is  without  statutory  authority  to 
grant  an  application  not  in  writing. 

The  effect  of  the  Commission’s  action  was  to  legalize 
an  unlawful  and  improper  application  which  it  had  pre¬ 
viously  condemned  as  violative  of  the  law. 
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8.  The  appellant  was  not  placed  on  notice — as  is  con¬ 
tended  in  the  Commission’s  opinion — that  the  applica¬ 
tion  might  be  granted  so  as  to  include  the  require¬ 
ments  of  Rule  131,  but  on  the  contrary  the  appellant  was 
notified  speci'.cally  that  the  application  would  be  de¬ 
nied  unless  it  complied  with  the  Rule;  hence  the  appel¬ 
lant  was  deprived  of  a  fair  hearing. 

The  Commission  in  its  opinion  at  R.  325,  326,  con¬ 
tends  that  “the  respondents  . . .  cannot  be  said  to  have 
been  aggrieved  or  adversely  affected  as  they  had  notice 
of  the  issue  (Rule  131)  and  opportunity  to  prepare  for 
rebuttal  of  any  testimony  presented  thereon  by  the  ap¬ 
plicant.” 

The  facts  in  this  case  completely  disprove  this  state¬ 
ment. 

The  Commission  in  its  brief  in  Great  Western 
Broadcasting  Assn.  Inc.,  et  al.  v.  Federal  Communica¬ 
tions  Commission ,  at  p.  25,  has  stated : 

“When  a  construction  permit  is  granted,  Sec¬ 
tion  319(b)  of  the  Act  requires  that  a  license  shall 
be  issued  if  the  obligations  contained  in  the  appli¬ 
cation  and  permit  have  been  met. 

“In  those  cases  where  the  Commission  is  unable 
to  determine  from  an  examination  of  any  applica¬ 
tion  that  the  granting  will  serve  public  interest, 
convenience  and  necessity,  it  designates  them  for 
public  hearing  upon  issues  to  be  determined  from 
the  information  contained  in  the  application  and 
notice  thereof  is  given  to  all  interested  parties 
.  .  .”  (Commission’s  italics) 

This  court  confirmed  the  Commission’s  contention  in 
its  opinion  (94  F.  (2nd)  244). 


57 


“The  information  contained  in  the  application”  (and 
the  attached  affidavit  and  exhibits  incorporated  there¬ 
in),  which  were  submitted  at  the  second  hearing,  speci¬ 
fied  a  130  foot  antenna  with  a  field  intensity  or  signal 
strength  of  37  millivolts  at  the  first  mile. 

The  Commission’s  second  notice  of  hearing  specifi¬ 
cally  confined  itself  to  the  above-described  application 
and  “designated  the  matter  for  hearing  for  the  follow¬ 
ing  reasons : 


“  (2)  To  determine  whether  interference  will  re¬ 
sult  from  the  granting  of  the  application; 


“(5)  To  determine  whether  the  proposed  an¬ 
tenna  will  comply  with  the  requirements  of  Rule 
131;”  (R.  207-208). 

Thus  the  Commission  made  Rule  131  applicable  to 
the  WKZO  proposed  antenna  and  ruled  that  if  the  an¬ 
tenna  did  not  comply  with  the  Rule,  the  application 
would  be  denied. 

The  Intervener  said  in  its  appearance : 

“By  the  evidence  heretofore  adduced,  and  by 
testimony  to  be  offered  at  the  reopened  hearing, 
applicant  expects  to  establish  the  following  facts : 


4  ‘  2.  The  granting  of  the  application  will  not  re¬ 
sult  in  objectionable  interference  to  any  station. 


“6.  The  proposed  antenna  will  comply  with  the 
requirements  of  Rule  131. 

‘  ‘  7.  The  granting  of  the  application  would  be  in 
accordance  with  good  engineering  practice.”  (R. 
210-211.) 
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A  review  of  the  items  contained  in  the  appearance 
indicated  that  the  Intervener  relied  on  the  application 
on  file — the  130  foot  antenna  with  the  low  efficiency. 

Paragraph  2  of  the  appellant’s  answer  recited  that 
the  antenna  proposed  by  the  applicant  would  violate 
the  provisions  of  Rule  131  (R.  213). 

It  will  be  recalled  that  the  quotation  from  Rule  131 
required  an  antenna  height  of  257  feet  unless  the  ap¬ 
plicant  show,  despite  the  lack  of  actual  physical  height, 
that  the  operation  of  the  antenna  would  produce  the 
required  efficiency  without  the  physical  height. 

The  intervener’s  appearance  by  referring  to  the  ap¬ 
plication  on  file  stated  that  a  130-foot  antenna  would 
produce  the  minimum  efficiency  required  by  Rule  131 ; 
and  that  it  would  afford  the  factor  of  safety  and  neces¬ 
sary  protection  from  interference. 

This  was  the  notice  served  on  appellant.  It  pre¬ 
pared  itself  for  the  hearing  by  examining  the  applica¬ 
tion  on  file,  the  directive  antenna  pattern  with  130-foot 
towers,  and  the  horizontal  and  vertical  radiation  pat¬ 
terns.  From  these  specifications  it  computed  the  prob¬ 
able  interference  of  WOW  to  WKZO  and  the  interfer¬ 
ence  from  WKZO  to  WOW.  Both  the  appellant’s  engi¬ 
neer  and  the  Commission’s  engineer  based  their  pre¬ 
dictions  on  the  specifications  of  the  antenna  attached 
to  the  application  (R.  235  ff;  R.  268,  269).  This  was 
the  information — “The  claims  of  the  opposing  party” 
. . .  ( Morgan  et  aX,  v.  United  States,  supra,  p.  760)  given 
the  appellant  and  other  interested  parties  and  this  was 
the  notice  on  which  appellant  prepared  its  case. 

At  the  hearing,  intervener  abandoned  the  130  foot 
antenna  and  offered  to  erect  one  257  feet  high.  The 
latter  constitutes  a  change  in  equipment  and  would 
have  the  effect  of  removing  the  factor  of  safety  for  the 
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protection  of  WOW.  WKZO  submitted  no  directional 
antenna  pattern  with  257  foot  towers.  It  offered  no 
description  or  method  of  operation  of  any  antenna. 
Neither  the  horizontal  nor  vertical  radiation  patterns 
were  introduced  into  evidence.  Appellant  never  ex¬ 
amined,  let  alone  viewed,  such  written  evidence — “the 
full  details  of  the  directional  antenna”  required  by  law. 

Obviously  the  first  opportunity  given  the  appellant 
to  object  to  any  testimony  relating  to  an  undescribed 
antenna  occurred  when  the  intervener  attempted  to 
submit  oral  testimony  on  the  undescribed  application. 
Appellant  objected  to  the  admissibility  of  such  testi¬ 
mony  and  persisted  in  its  objection  throughout  the 
hearing  (R.  226-228).  Since  the  Examiner  had  re¬ 
served  his  ruling  on  the  admissibility  of  such  testi¬ 
mony,  the  appellant,  doubtful  of  its  rights,  examined 
witnesses  as  best  it  could.  This  record  is  eloquent  tes¬ 
timony  to  the  effect  that  appellant  was  taken  by  sur¬ 
prise  and  conducted  no  effective  examination  of  wit¬ 
nesses.  “Appellant  (never)  elected  to  proceed  with 
his  (its)  defense,  thereby  waiving  lack  of  notice.” 
Braliy  v.  Federal  Radio  Commission ,  supra ,  205. 

“The  right  to  a  hearing  embraces  not  only  the 
right  to  present  evidence,  but  also  a  reasonable  op¬ 
portunity  to  know  the  claims  of  the  opposing  party 
and  to  meet  them.”  Morgan  et  at.  v.  United 
States ,  supra,  at  p.  760. 

“There  is  no  hearing  wThen  the  party  does  not 
know  what  evidence  is  offered  or  considered,  and 
is  not  given  an  opportunity  to  test,  explain,  or  re¬ 
fute  .  .  .  All  parties  must  be  fully  apprised  of  the 
evidence  submitted  or  to  be  considered,  and  must 
be  given  an  opportunity  to  cross-examine  wit¬ 
nesses,  to  inspect  documents  and  to  offer  evidence 
in  explanation  or  rebuttal.”  Saltzman  et  al.  v. 
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Stromberg  Carlson  Telephone  Mfg.  Co.,  supra, 
p.  33,  quoting  from  Interstate  Commerce  Commis¬ 
sion  v.  Louisville  &  Nashville  Railroad  Co.,  227 
XL  S.  88. 

How  could  the  appellant  “know  the  claims  of  the 
opposing  party  and  .  .  .  meet  them”  if  it  received  no 
notice  until  the  hearing  was  under  way,  that  inter¬ 
vener  proposed  something  different  than  the  applica¬ 
tion  called  for? 

Was  the  appellant  ever  given  an  opportunity  to 
cross-examine  witnesses,  inspect  documents,  or  offer 
rebuttal  evidence  on  a  257  foot  antenna? 

The  language  of  Mr.  Justice  Brandeis  in  United 
States  Ex  Rel  Tisi,  alias  Cortina  v.  Tod,  Commissioner 
of  Immigration  at  the  Port  of  New  York,  264  U.  S.  131, 
134,  is  appropriate: 

Appellant  had  no  opportunity  “to  prepare  for  hear¬ 
ing,  by  prior  examination  of  the  written  evidence  .  .  . 
and  was  restricted  in  his  (its)  preparation  of  the  de¬ 
fense.” 

The  case  of  Re  Portland  Broadcasting  System,  Inc., 
et  al,  2  F.  C.  C.  656,  672,  involving  the  application  of 
Irving  D.  Sisson,  is  directly  in  point : 

“The  application  is  in  the  name  of  Irving  D. 
Sisson,  an  individual.  At  the  hearing  on  this  ap¬ 
plication,  counsel  for  the  applicant  stated  that 
since  the  filing  of  the  application,  the  applicant  had 
seen  fit  to  effect  the  formation  of  a  corporation,  to 
which,  in  the  event  the  application  pending  before 
us  now  were  granted,  he  would  assign  the  construc¬ 
tion  permit.  He  moved,  therefore,  that  the  name 
of  the  corporation  (Berkshire  Broadcasting  Cor¬ 
poration),  be  substituted  for  Irving  D.  Sisson, 
present  applicant.  This  motion  was  objected  to  by 
counsel  for  the  Eastland  Company  on  the  ground 
that  the  proposed  change  constituted  a  substantial 
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amendment.  The  Rules  of  the  Commission  in  ef¬ 
fect  at  the  time  of  this  hearing  provided  that 
amendments  to  applications  may  be  made  at  any 
time  prior  to  the  close  of  a  hearing,  if  no  prejudice 
results  to  other  parties.  But  the  issues  upon  which 
the  conflicting  applications  herein  were  set  for 
hearing  included  the  legal,  technical,  financial,  and 
other  qualifications  of  the  applicant.  In  the  in¬ 
stant  case,  this  referred  to  Irving  D.  Sisson.  Re¬ 
spondents  came  prepared  to  rebut  the  showing 
made  as  to  that  applicant,  and  to  permit  a  change 
of  applicants  at  this  late  date  would  be  prejudicial 
to  them.  The  objection  was  therefore  sustained.” 

In  the  present  matter,  appellant  contended  at  the 
hearing  that  the  purported  amendment  to  the  applica¬ 
tion  was  prejudicial  to  its  case  (R.  226). 

The  appellant  prepared  for  the  hearing  by  examin¬ 
ing  the  application  and  related  exhibits  on  file.  At  the 
hearing  intervener  proposed  another  antenna  totally 
different  from  that  in  the  application  on  file.  It  is  de¬ 
nial  of  a  fair  hearing  where  the  appellant  could  not 
know  the  claims  of  the  opposing  party  and  never  was 
afforded  an  opportunity  to  inspect  documents  or  offer 
evidence  in  explanation  or  rebuttal.  An  undue  bur¬ 
den  is  imposed  on  appellant  when  it  comes  to  a  hear¬ 
ing  and  is  prepared  to  refute  certain  allegations  and 
predictions  based  on  evidence  already  in  the  record 
and  then  finds  that  its  effort  is  for  naught  because  the 
intervener  offers  another  proposal  in  the  case.  “For 
manifestly  there  is  no  hearing  when  the  party  does 
not  know  what  evidence  is  offered  or  considered  and 
is  not  given  an  opportunity  to  test,  explain,  or  refute.” 
Interstate  Commerce  Commission  v.  Louisville  <&  Nash¬ 
ville  Railroad  Co.,  supra. 
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9.  The  appellant  was  denied  a  fair  hearing  through 
the  refusal  to  rule  on  the  admissibility  of  evidence  and 
the  use  of  the  “doctrine  of  special  circumstances”. 

At  the  second  hearing  the  Examiner  reserved  ruling 
on  the  admissibility  of  testimony  relating  to  an  unde¬ 
scribed  application,  but  permitted  the  temporary  in¬ 
troduction  of  such  evidence  (R.  228).  Neither  the  Ex¬ 
aminer  nor  the  Commission  rendered  a  definite,  final 
ruling  on  the  admissibility  of  such  testimony. 

The  hardships  imposed  on  the  appellant  by  this  ad¬ 
ministrative  practice  are  apparent. 

It  has  left  the  record  in  an  extremely  confused  state. 
Reading  the  record,  one  has  difficulty  in  determining 
whether  witnesses  are  testifying  about  a  130-foot  an¬ 
tenna  or  some  undescribed  antenna. 

The  Examiner  by  reserving  his  ruling,  placed  the  ap¬ 
pellant  in  quandary.  The  latter  was  forced  to  examine 
witnesses  on  a  proposal  without  knowing  whether  the 
evidence  would  be  considered  by  the  Examiner  and  the 
Commission.  The  Commission  in  effect  has  said:  “We 
may  and  may  not  consider  such  evidence  in  reaching 
our  decision,  in  any  event  the  next  move  is  yours.  ’  ’ 

The  record  reveals  that  the  appellant  could  not  ef¬ 
fectively  examine  the  witnesses  on  the  new  proposal, 
because  the  basic  facts  of  that  new  proposal  were  never 
submitted  in  evidence.  One  cannot  cross-examine  and 
submit  rebuttal  testimony  on  a  proposal  never  seen  or 
examined. 

There  is  no  excuse  for  reserving  a  ruling  on  the  ad¬ 
missibility  of  evidence. 

Courts  do  not  engage  in  such  a  practice.  Rulings 
are  rendered  in  order  to  advise  litigants  of  their  rights. 
This  enables  the  parties  to  present  a  clear  and  intelli¬ 
gible  record  to  an  appellate  court. 
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Inherent  in  any  administrative  proceeding  are  “the 
rudimentary  requirements  of  fair  play.  These  demand 
‘a  fair  and  open  hearing’ — essential  alike  to  the  legal 
validity  of  the  administrative  regulation  and  to  the 
maintenance  of  public  confidence  in  the  value  and 
soundness  of  this  important  governmental  process.” 
Morgan  et  al.  v.  United  States  et  al ,  supra,  759.  Fair 
play  demands  that  the  appellant  know  before  the  deci¬ 
sion  is  rendered  the  claims  and  proposals  of  the  Inter¬ 
vener.  Appellant  was  entitled  to  a  ruling  in  order  to 
know  its  rights  and  the  proper  procedure  to  enforce 
those  rights.  Otherwise  the  hearing  is  a  mockery  of 
“cherished  judicial  tradition”  that  fails  to  embody  the 
basic  concepts  of  fair  play. 

The  Commission’s  decision  offers  a  novel  proposi¬ 
tion.  It  is  the  doctrine  of  special  circumstances  to 
excuse  compliance  with  an  established  administrative 
procedure. 

At  R.  325-326,  the  opinion  states : 

“Respondents  contend  that  the  application  may 
be  granted  pursuant  to  the  specifications  in  the  ap¬ 
plication  alone,  and  that  any  grant  in  deviation 
therefrom  must  be  based  upon  proper  amendment 
in  conformity  with  Rule  103.8.*  This  contention 
may  not  be  upheld,  however,  in  view  of  the  special 
circumstances  of  this  case.”  (Italics  ours) 

*  Rule  103.8  quoted  in  full  at  pp.  52-53  supra,  together  with  Rule  103.6 
requires  that  all  amendments  be  submitted  in  writing  under  oath  and 
filed  with  the  Commission  ‘‘not  later  than  thirty  days  before  said  hear¬ 
ing. In  Re  Hammond-Calumet  Broadcasting  Corporation,  2  F.  C.  C. 
494,  496-497,  it  is  said:  “At  the  hearing  applicant  attempted  to  show 
that  the  likelihood  of  objectionable  interference  resulting  from  grant¬ 
ing  this  application  would  be  minimized  by  the  use  of  a  directional  an¬ 
tenna,  but  the  application  filed  by  the  Applicant  and  which  was  desig¬ 
nated  for  hearing  by  the  Commission  did  not  include  a  proposal  for  the 
use  of  such  equipment.  The  problem  of  interference  must  be  con¬ 
sidered  without  regard  thereto,  since  the  proposal  to  use  a  directional 
antenna  changes  the  application  materially,  which  cannot  be  permitted 
unless  executed  under  oath  as  an  amendment  to  the  original  applica¬ 
tion  in  the  same  manner  as  was  the  original.” 
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The  safeguards  of  an  administrative  process  that 
recognize  and  follow  the  “rule  of  law”  depend  to  a 
large  extent  on  an  appropriate  and  economical  proce¬ 
dure,  for  “in  the  development  of  our  liberty  insistence 
upon  procedural  regularity  has  been  a  large  factor.” 
Mr.  Justice  Brandeis,  dissenting  in  Burdeau  v.  McDow¬ 
ell,  256  U.  S.  465,  477.  The  consequences  of  the  “spe¬ 
cial  circumstances  doctrine”  to  abrogate  definite  pro¬ 
cedural  safeguards  cannot  be  better  illustrated  than  by 
this  case.  The  Commission,  in  order  to  grant  this  ap¬ 
plication,  did  the  following : 

1.  It  granted  an  application  not  in  writing,  contrary 
to  section  308(a)  of  the  Act. 

2.  It  repudiated  paragraph  103.6  which  requires  that 
all  applications  be  submitted  in  writing  under  oath 
and  filed  with  the  Commission. 

3.  It  permitted  an  amendment  to  be  made  to  an  ap¬ 
plication,  and  such  amendment  was  not  in  writing 
under  oath  and  never  formally  submitted  to  the 
Commission.  This  amendment  was  not  filed  thirty 
days  before  the  hearing.  It  operated  to  the  preju¬ 
dice  of  the  Appellant  by  denying  it  a  fair  hearing. 
This  was  a  violation  of  paragraph  103.8. 

4.  It  violated  the  provisions  of  that  regulation  which 
require  “full  details  of  the  directional  antenna  be 
given  with  the  application.  Any  application  not 
complete  in  these  details  will  be  returned  to  the  ap¬ 
plicant  as  incomplete  under  Rule  104.1  and  103.9.” 

And  it  justified  this  wholesale  repudiation  of  its  pro¬ 
cedure  through  the  “doctrine  of  special  circum¬ 
stances.” 

The  Supreme  Court  in  several  cases  has  condemned 
the  inclusion  into  administrative  procedure  of  “facts 
and  circumstances  (which)  must  not  be  considered 
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(and)  which  should  not  legally  influence  the  conclu¬ 
sion.”  Morgan  et  al.  v.  United  States ,  298  U.  S.  468, 
480;  St.  Joseph  Stock  Yards  Co.  v.  United  States, 
supra,  at  p.  75;  Interstate  Commerce  Commission  v. 
Diffenbaugh,  222  U.  S.  42,  46,  47. 

This  court  in  Drew  v.  Hogan,  26  App.  D.  C.  55,  63, 
has  said: 

“A  duly  authorized  rule  undoubtedly  has  the 
force  of  law  and  is  binding  upon  the  court  as  well 
as  upon  the  parties  to  an  action  and  cannot  be  dis¬ 
pensed  with  to  suit  the  circumstances  of  any  par¬ 
ticular  case.” 

We  have  yet  to  know  what  those  “special  circum¬ 
stances”  are  that  resulted  in  the  abrogation  of  the 
Commission  procedure.  The  Commission  has  never 
supplied  the  basic  findings  to  support  its  doctrine. 
Saginaw  case,  supra. 

This  novel  doctrine,  enunciated  for  the  first  time  in 
this  case,  stands  alone.  We  have  found  no  case  in  re¬ 
lated  branches  of  administrative  law  that  would  sug¬ 
gest  the  adoption  of  such  a  doctrine. 

If  the  “rule  of  law”  has  any  significance  in  the  ad¬ 
ministrative  process,  the  Federal  Communications 
Commission  should  at  least  observe  its  own  self- 
imposed  limitations — its  own  rules  of  procedure.  This 
insistence  upon  procedural  regularity  is  a  major  fron¬ 
tier  in  the  development  and  protection  of  liberty  and 
property — it  is  an  inexorable  safeguard  for  a  fair  and 
open  hearing. 
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CONCLUSION. 

It  is  respectfully  submitted  that  the  appellant  is  en¬ 
titled  to  a  hearing  upon  the  application  to  be  granted. 

The  originally  proposed  antenna,  with  adequate  pro¬ 
tection  for  the  established  service  of  the  appellant’s 
station  is  in  violation  of  a  Commission  regulation  and 
can  not  be  granted. 

Another  type  of  antenna,  radiating  higher  power 
lias  not  been  the  subject  of  a  hearing  with  advance 
notice  and  issues  clearly  defined. 

Respectfully  submitted, 

Woodmen  of  the  World  Life 
Insurance  Society, 

By  Paul  M.  Segal, 

George  S.  Smith, 

Harry  P.  Warner, 

Its  Attorneys. 
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In  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia 


No.  7208 

Woodmen  of  the  World  Life  Insurance  Society, 

APPELLANT 

V. 

Federal  Communications  Commission;  WKZO, 
Inc.,  a  Corporation,  intervener 


BRIEF  ON  BEHALF  OF  FEDERAL  COMMUNICATIONS 

COMMISSION 


A.  STATEMENT 

This  appeal  (R.  1-9)  was  taken  on  July  12, 1938, 
by  Woodmen  of  the  World  Life  Insurance  Soci¬ 
ety  1  (licensee  of  Station  WOW,  located  at  Omaha, 
Nebraska,  operating  on  the  regional  frequency  590 
kc,  5  kw  day,  1  kw  night,  unlimited  time)  under 
Section  402  (b)  of  the  Communications  Act  of 
1934 2  (48  Stat.  1093),  from  an  order  of  the  Com- 

1  Hereinafter  referred  to  as  appellant. 

2  Hereinafter  when  citation  is  made  to  “the  Act”  the  ref¬ 
erence  is  to  the  Communications  Act  of  1934.  Citation  to 
“the  Rules”  refers  to  the  Rules  of  the  Federal  Communica¬ 
tions  Commission. 


(1) 


2 


mission,3  Broadcast  Division,  entered  on  April  27, 
1937,  and  effective  on  June  8,  1937,  granting  the 
application  of  WKZO,  Inc.4  (R.  16-29)  (licensee 
of  Station  WKZO,  located  at  Kalamazoo,  Michi¬ 
gan),  for  “Construction  permit  to  move  transmit¬ 
ter  from  Nicholas  Rd.,  4  Mi.  W.  of  Kalamazoo, 
Michigan,  to  (Site  to  be  determined  subject  to 
Commission’s  approval),  Kalamazoo  Twp.,  Michi¬ 
gan;  make  changes  in  equipment;  change  power 
from  1  kw  day  to  250  watts  night,  1  kw  day  and 
change  hours  of  operation  from  Daytime  to  Unlim¬ 
ited  time  590  kc”  (R.  322).  The  order  granting 
the  application  was  made  subject  to  the  proviso 
“To  employ  Directional  Antenna  During  Night¬ 
time  Subject  to  Compliance  With  Rule  131  and 
Commission  Approval”  (R.  321-323). 

The  intervener’s  application  was  dated  February 
26,  1934  (R.  23),  and  was  acknowledged  by  the 
Commission  on  March  1, 1934  (R.  16).  Thereafter 
intervener  submitted  an  amendment  to  the  appli- 

3  “Commission”  refers  to  the  Federal  Radio  Commission 
or  the  Federal  Communications  Commission.  Prior  to  July 
17,  1934,  when  the  Federal  Communications  Commission  was 
organized  pursuant  to  Section  607  of  the  Communications 
Act  of  1934  (48  Stat.  1105),  the  Federal  Radio  Commission 
was  the  licensing  authority  in  accordance  with  the  Radio 
Act  of  1927.  The  orders,  rules,  and  regulations,  etc.,  of  the 
Federal  Radio  Commission  were  continued  in  effect  by  oper¬ 
ation  of  48  Stat.  1103.  As  used  herein  the  term  “Commis¬ 
sion”  includes  the  Broadcast  Division  of  the  Federal  Com¬ 
munications  Commission  created  pursuant  to  48  Stat.  1068 
and  since  abolished. 

4  Hereinafter  called  the  intervener. 
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cation  dated  April  9,  1934  (R.  23-29).  The 
original  application  had  requested  the  use  of  500 
watts  power  at  night  (R.  18)  ;  the  amendment  pro¬ 
vided  for  the  use  of  250  watts  power  at  night 
(R.  24).  Accompanying  the  amendment  was  an 
affidavit  submitted  by  T.  A.  M.  Craven,  a  consult¬ 
ing  radio  engineer,  containing  revised  specifica¬ 
tions  of  the  directional  antenna  originally  proposed 
(R.  24-29). 

On  May  15,  1934,  the  Commission  granted  the 
application  (R.  30)  without  a  hearing,  as  it  was 
empowered  so  to  do  under  Section  11  of  the  Radio 
Act  of  1927.5  Three  days  later,  however,  on  May 
18, 1934,  the  Commission  reconsidered  its  action  in 
granting  intervener’s  application  without  a  hear¬ 
ing  and  ordered  said  application  to  be  heard 
(R.  31).  A  notice  of  hearing  containing  the  rea¬ 
sons  therefor  was  served  upon  all  parties  who  might 
be  interested,  including  the  appellant  (R.  31-33). 
One  of  the  issues  to  be  heard  was  “To  determine 
whether  interference  will  result  from  the  granting 
of  the  application”  (R.  32). 

On  June  13, 1934,  intervener  filed  its  Appearance 
and  offered  to  prove  inter  alia  that  “additional  in¬ 
terference  will  not  be  caused  any  station  or 
stations  now  licensed  by  the  granting  of  this  appli¬ 
cation”  (R.  34).  The  hearing  was  held  before  an 
examiner  on  September  7,  1934  (R.  56-172). 

5  The  relevant  provisions  of  this  statute  were  re-enacted  by 
Congress  in  Section  309  (a)  of  the  Communications  Act  of 
1934  (48  Stat.  1085). 


4 


Following  the  hearing  and  on  September  27, 
1934,  the  appellant  filed  with  the  Commission  an 
application  (R.  34-42)  to  increase  its  nighttime 
operating  power  from  1  kw  to  5  kw.  Attached  to 
this  application,  and  made  a  part  thereof,  was  a 
“Petition  for  Amendment  of  Regulations.”  Said 
petition  was  apparently  filed  with  the  application 
because  the  use  of  power  at  night  in  excess  of  1  kw 
on  590  kc  was  then,  and  is  now,  forbidden  by  Rule 
120.  On  October  5, 1934,  the  examiner  who  heard 
intervener’s  application  submitted  his  report  rec¬ 
ommending  that  the  application  be  granted  (R. 
178). 

Oral  argument  was  heard  by  the  Commission  on 
November  19, 1934  (R.  188).  On  February  8, 1936, 
the  Commission  entered  its  Order  again  granting 


"Rule  120  reads  as  follows: 


“The  following  frequencies  are  designated  as  regional 
frequencies  and  are  allocated  for  use  by  regional  stations, 
which  are  permitted  to  operate  simultaneously  unless  other¬ 
wise  restricted :  550.  560.  570,  580,  590.  600,  610,  620,  630,  780, 
S80,  890,  900.  920. 930,  940,  950, 1.010, 1.120, 1.220, 1,230, 1,240, 
1,250,  1.260. 1.270,  1.280,  1.290, 1.300, 1,320,  1,330,  1.340,  1.350, 
1,360.  1,380,  1.390,  1,400.  1.410,  1,430,  1,440,  and  1,450  kilo¬ 


cycles. 

“The  operating  power  of  such  a  station  shall  not  be  less 
than  250  watts,  nor  during  nighttime  greater  than  1,000 
watts,  nor  during  daytime  greater  than  5,000  watts.” 

In  Pittsburgh  Radio  Supply  House  ( JAS)  v.  Federal 
Communications  Commission  (decided  May  23,  1938),  98 
F.  (2d)  303,  this  Court  declared  that  the  pendency  of  an 
application  in  violation  of  Rule  120  did  not  give  such  appli¬ 
cant  an  appealable  interest  in  a  Commission  order  granting 
a  regular  application  for  the  use  of  the  same  frequency. 
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the  application  of  intervener  (R.  189),  subject  to 
compliance  with  Rules  131  and  132.  It  is  important 
to  note  at  this  point  that  these  Rules  were  adopted 
long  after  intervener’s  application  was  filed  and 
the  hearing  and  oral  argument  held  thereon. 

The  appellant  herein  filed  a  “Motion  to  Recon¬ 
sider  and  Reopen”  dated  March  6,  1936  (R.  189- 
199).  On  March  14,  1936,  the  intervener  filed  an 
opposition  to  the  appellant’s  motion  (R.  200-205). 
On  May  1,  1936,  the  Commission  again  vacated  its 
grant  to  intervener  and  remanded  its  application 
for  further  hearing  (R.  206).  The  notice  of  hear¬ 
ing  dated  July  10,  1936,  was  served  upon  all  in¬ 
terested  parties  (R.  207-209). 

On  July  25,  1936,  the  intervener  filed  an  appear¬ 
ance  (R.  210-212)  and  “Statement  of  Facts  to  be 
Proved.”  The  appellant,  on  August  4,  1936,  filed 
its  answer  (R.  212-215)  to  the  intervener’s  ap¬ 
pearance. 

The  further  hearing  was  held  on  August  11, 1936, 
before  an  examiner  (R.  216-284).  On  October  26, 
1936,  the  examiner  who  conducted  the  further  hear¬ 
ing  submitted  his  report  again  recommending  that 
the  application  be  granted  (R.  285-314).  He 
reached  the  following  conclusion,  among  others: 

7.  The  granting  of  the  application  would  extend 
tlie  nighttime  service  area  of  Station  WKZO  to  the 
City  of  Kalamazoo,  which  has  a  population  (accord¬ 
ing  to  the  1030  census)  of  more  than  54,000.  There 
is  a  definite  need  for  this  service  as  this  area  does  not 
have  any  acceptable  nighttime  service.  Since  the  op¬ 
eration  of  Station  WKZO  as  proposed,  with  a  direc- 
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tional  antenna  complying  with  Rule  131.  would  not 
result  in  any  objectionable  interference  to  the  nor¬ 
mally  protected  service  area  of  any  existing  station, 
the  granting  of  the  application  subject  to  compliance 
with  Rule  131  would  serve  public  interest,  conven¬ 
ience,  and  necessity  (R.  314). 

On  November  27,  1936,  the  appellant  filed  a 
request  for  oral  argument  and  exceptions  to  the 
examiner's  report  (R.  315-321).  Oral  argument 
again  was  heard  bv  the  Commission  on  February 
4,  1937  (R.  320). 

On  April  27,  1937,  the  Commission  for  a  third 
time  granted  the  application  of  intervener,  condi¬ 
tioned  upon  compliance  with  Rule  131  and  Com¬ 
mission  approval  of  the  antenna  installation  (R. 
321-322).  On  June  8,  1937,  the  Commission  issued 
its  Statement  of  Facts  and  Grounds  for  Decision, 
granting  the  application  (R.  323-331).  A  Petition 
for  Rehearing  was  filed  by  appellant  on  June  21, 
1937  (R.  333-340),  but  before  the  Commission  acted 
thereon,  an  appeal  was  taken  to  this  Court  by 
AVOW.  Said  appeal  was  dismissed  by  this  Court 
for  lack  of  jurisdiction  because  the  Commission  had 
not  disposed  of  the  Petition  for  Rehearing.  On 
June  17.  1 938,  the  appellant  filed  a  request  for  addi¬ 
tional  oral  argument  and  for  leave  to  amend  the 
Petition  for  Rehearing  (R.  341-341).  An  opposi¬ 
tion  to  said  request  and  Petition  was  filed  by  the 
intervener  herein  (R.  345-347).  On  June  29.  1938, 
the  appellant's  motions  and  its  petition  for  rehear¬ 
ing  were  denied  by  tin*  Commission,  whereupon  this 
appeal  was  taken. 
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B.  THE  ISSUES 


The  appeal  herein  is  from  an  order  of  the  Com¬ 
mission  granting  intervener ?s  application  to  pro¬ 
vide  primary  nighttime  radiobroadcast  service  to 
the  city  of  Kalamazoo,  Michigan,  which,  at  the 
present  time  does  not  enjoy  such  service.  Appel¬ 
lant  intimates  that  its  service  to  the  Omaha  area 


will  be  interfered  with  as  a  result  of  the  grant. 

The  appellant,  although  not  setting  forth  the 
issues  involved,  has  outlined  its  “contentions”  on 
page  35  of  the  brief.  We  propose  to  counter  these 
contentions  point  by  point. 

There  is,  however,  a  fundamental  disagreement 
as  to  both  the  law  and  facts.  Appellant  intimates 
that  the  Commission’s  finding  that  WOW  will  not 


suffer  interference  from 


intervener’s 


station 


(WKZO),  is  not  supported  by  ihe  evidence.  We 
contend  that  the  evidence  fully  and  conclusively 
supports  the  Commission's  findings. 

Tf  the  Court  agrees  with  the  Commission’s  find¬ 
ing  that  no  objectionable  interference  will  be 
caused  by  the  grant  to  intervener,  then  the  appeal 
wholly  fails,  and  it  should  be  dismissed,  as  the  ap¬ 
pellant  is  not  a  person  aggrieved  and  there  exists 
no  basis  for  its  appeal. 

Appellant  also  states  that  it  was  deprived  of  a 
fair  hearing,  because  it  was  not  placed  on  notice 
‘‘that  the  application  might  be  granted  so  as  to 
include1  the  requirements  of  Rule  l‘»l,  but  on  the 
contrary  the  appellant  was  notified  specifically  that 
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the  application  would  be  denied  unless  it  complied 
with  the  Rule.”  We  deny  this  contention.  The 
Commission  asserts  that  it  afforded  the  appellant 
full  notice  of  the  issues  and  a  full  and  fair  oppor¬ 
tunity  to  be  heard;  that  every  precaution  has  been 
exercised  to  guarantee  full  protection  to  the  ap¬ 
pellant  and  to  make  certain  that  it  will  be  saved 
from  any  adverse  effect  whatsoever.  After  grant¬ 
ing  the  intervener's  application  on  two  occasions, 
the  grants  were  vacated,  but  at  no  time  following 
did  the  Commission  state  that  it  would  finally  grant 
or  deny  the  application  (such  action  could  only  fol¬ 
low  as  a  result  of  consideration  of  the  record)  until 
the  decision  appealed  from  was  reached. 

The  Commission  will  show  that  after  inter¬ 
vener’s  application  was  subjected  to  a  lengthy 
hearing  and  received  a  favorable  examiner’s  re¬ 
port,  and  after  oral  argument  was  afforded  all 
parties  and  a  Commission  decision  was  entered 
granting  intervener’s  application,  the  Commission 
ordered  a  further  hearing  at  the  request  of  appel¬ 
lant  on  issues  advanced  by  the  appellant.  We  will 
also  show  that  on  the  further  hearing  the  appellant, 
through  its  own  witness,  and  by  cross  examination 
of  other  witnesses,  endeavored  to  show  that  inter¬ 
ference  would  result  from  the  grant,  but  in  this 
the  appellant  wholly  failed.  On  the  contrary  the 
evidence  discloses  that  on  the  basis  of  familiar 
engineering  data  the  appellant’s  station  will  be 
protected  beyond  the  possibility  of  interference. 
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We  assert  that  the  only  special  circumstances  of 
this  case  are  concerned  with  the  long  and  involved 
proceedings  to  which  the  intervener  was  subjected 
to  protect  the  appellant. 

C.  ARGUMENT 

I.  Complete  utilization  of  frequencies  allocated  to  radio¬ 
broadcast  service  requires  frequent  use  of  directional 
antennas 

A  study  made  by  the  Engineering  Department  of 
the  Commission,  as  of  May  1,  1938,  revealed  that 
during  the  nighttime  17.4  per  cent  of  the  total 
population  of  the  United  States  and  56.9  per  cent 
of  the  total  land  area  are  outside  the  good  service 
area  of  any  standard  radiobroadcast  station.7 

Thus,  notwithstanding  the  747  broadcast  stations 
now  in  operation  on  the  frequencies  available,  the 
Commission  is  faced  with  the  problem  of  licensing 
a  sufficient  number  of  stations  to  serve  the  entire 
population.  The  importance  of  the  problem  may 
be  perceived  without  further  discussion. 

The  grant  in  this  case  took  care  of  one  of  the 
major  individual  cases  because,  for  the  first  time, 
it  gave  primary  nighttime  broadcast  service  to  ap¬ 
proximately  55,000  residents  of  Kalamazoo,  Mich¬ 
igan  (and  to  several  thousand  additional  popula¬ 
tion  in  nearby  areas) . 

7  Commission  Mimeo  No.  28024.  A  “standard”  radio¬ 
broadcast  station  is  a  station  operating  within  the  550-1600 
kc  band  assigned  to  broadcast  service. 
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No  interference  to  any  existing  station ,  includ¬ 
ing  appellant’s  station,  resulted  from  the  grant 
because  the  intervener  requested  the  use  of  a  direc¬ 
tional  antenna  which  prevented  interference. 

At  the  outset  of  its  argument,  the  appellant  inti¬ 
mates  that  the  authorization  of  a  directional  an¬ 
tenna  involves  “special  circumstances”  and  that 
somehow  its  rights  have  been  affected  by  the  grant. 

At  the  present  time  64  existing  broadcast  sta¬ 
tions  are  authorized  to  use  directional  antennas. 
The  use  of  directional  antennas  accomplishes  two 
important  but  not  necessarily  related  objectives: 
(1)  concentration  of  the  stations  signal  in  areas 
desired  to  be  served,  and  (2)  limitation  of  the  sig¬ 
nal  in  other  areas  so  that  it  will  not  cause  inter¬ 
ference  to  other  stations. 

The  construction  of  a  directional  antenna  which 
will  perform  in  the  precise  manner  desired  is  not 
a  secret  known  only  to  the  “initiate.”  Well  known 
engineering  principles  are  used,  and  after  the  con¬ 
struction  is  completed  the  Commission  will  not  al¬ 
low  regular  operation  until  proof  is  submitted  that 
the  station  will  operate  in  the  manner  desired. 
This  requirement  is  contained  in  all  construction 
permits  authorizing  directional  antennas. 

Without  directional  antennas  the  frequencies 
available  would  not  be  put  to  fullest  use,  and  their 
employment  is  a  necessary  component  of  efficient 
allocation.  For  example,  the  use  of  directional  an¬ 
tennas  is  required  to  avoid  interference  under  pro- 
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visions  of  the  North  American  Regional  Broad¬ 
casting  Agreement  (Havana  Treaty)  which  has 
been  ratified  already  by  the  United  States  and 
Cuba. 

As  the  radio  art  has  developed  many  improve¬ 
ments  have  been  evolved  to  utilize  more  completely 
the  limited  number  of  frequencies,  to  the  end  that 
the  public  will  be  best  served.  Among  the  foremost 
of  these  must  be  placed  directional  antennas.  The 
accuracy  and  precision  of  these  devices  must  cause 
them  to  be  ranked  among  the  more  important  of 
such  developments. 

II.  Appellant  has  no  appealable  interest  and  the  appeal 
should  be  dismissed  because  operation  of  WKZO  as 
proposed  with  a  directional  antenna  complying  with 
rule  131  will  not  cause  interference  to  appellant’s 
station 

(a)  ARGUMENT  ON  THE  FACTS 

1.  The  evidence  shows  conclusively  that  no  interference  will  be 
caused  to  appellant’s  station 

As  we  have  stated,  appellant  claims  that  the 
operation  of  WKZO  with  a  directional  antenna 
complying  with  a  Commission  regulation  as  to 
height  will  result  in  interference  to  WOW.  The 
Commission  found  to  the  contrary.  U nless  evidence 
shows  that  appellant  will  be  adversely  affected  by 
interference,  the  appeal  must  fail  for  lack  of  any 
basis  under  the  statute. 

It  will  be  necessary,  therefore,  to  discuss  in  some 
detail  the  evidence,  which,  we  submit,  fully  sup¬ 
ports  the  Commission’s  findings. 
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The  directional  antenna,  as  shown  in  the  appli¬ 
cation,  consists  of  four  vertical  radiators  of  equal 
height,  placed  at  the  corners  of  a  square  one-half 
wave  length  (or  833  feet)  on  each  side.  Each  radi¬ 
ator  constitutes  an  element  of  the  antenna,  and 
these  elements  together  are  commonly  referred  to 

as  an  arrav.  The  elements  of  the  arrav  are  excited 
* 

with  equal  currents,  the  two  north  elements  having 
the  currents  in  phase,  and  the  two  south  elements 
also  having  the  currents  in  phase.  The  currents  in 
the  north  elements  are  out  of  phase  with  those  in 
the  south  elements  by  180°  (R.  85,  87).  This  an¬ 
tenna  produces  a  field  distribution  from  the  station 
in  the  form  of  a  figure  eight,  with  the  maximum 
of  the  loops  bearing  175°  and  355°.  The  minima 
then  bear  85°  and  265°,  85°  being  the  approximate 
bearing  of  Boston  from  Kalamazoo,  and  265°  being 
the  exact  bearing  of  WOW  from  Kalamazoo.  A 
chart  showing  the  distribution  of  the  radiation  in 
the  manner  described,  attached  to  the  application 
(R.  27),  was  introduced  at  the  hearing  and  marked 
applicant’s  Exhibit  No.  9. 

Commander  Craven,  in  the  affidavit  describing 
the  antenna,  stated:  “The  radiation  pattern  in  the 
vertical  planes  in  the  line  of  minimum  direction  is 
calculated  to  be  zero,  and  in  directions  up  to  15 
degrees  either  side  of  the  minimum  and  at  angles 
less  than  45  degrees  from  the  horizontal  the  field 
intensity  is  calculated  not  to  exceed  6  millivolts” 
(R.  26). 
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As  WOW  was  located  in  the  null  direction,  any 
question  of  interference  was  wholly  eliminated,  so 
the  Commission  granted  the  application  without  a 
hearing.  The  grant  was  later  reconsidered,  and 
all  those  who  might  possibly  be  interested  were 
joined  as  parties  to  the  hearing  ordered. 

The  hearing  was  held  on  September  7, 1934,  and 
the  evidence  shows  beyond  doubt  or  question  that 
the  directional  antenna  proposed  conformed  fully 
with  the  regulations  and  that  the  operation  of  the 
station  would  not  result  in  interference  to  any 
existing  station  (including  WOW). 

The  Commission’s  engineer,  whose  qualifications 
were  conceded  by  all  parties,  testified  that  he  had 
examined  the  application,  that  he  had  investigated 
the  possibility  of  interference,  that  there  would  be 
no  interference,  and  that  the  predicted  pattern 
could  be  easily  obtained.  His  testimony  follows : 

Q.  Mr.  Barron,  have  you  examined  the  application 
of  WKZO,  Kalamazoo,  Michigan? — A.  I  have  (R. 
127). 

Q.  Now,  have  you  made  also  an  investigation  with 
reference  to  any  interference  that  might  be  occa¬ 
sioned  by  the  granting  of  the  application? — A.  I 
have. 

Q.  I  will  get  you  to  state  it,  please,  with  what  sta¬ 
tions,  and  in  your  answer  give  the  names  of  the 
station’s  frequency  and  power  and  the  separations 
actually  recommended. — A.  There  are  two  stations 
which  are  licensed  for  operation  on  this  frequency — 
590  kilocycles — which  are  at  less  than  the  average 
recommended  night  time  separation  to  avoid  inter¬ 
ference.  The  stations  are  WOW,  Omaha,  Nebraska. 
1  kilowatt  at  night  and  545  miles  distance.  The  next 
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station  is  WEEI,  of  Boston,  Massachusetts,  1  kilo¬ 
watt,  750  miles.  The  recommended  separation  in 
both  cases  is  1,000  miles  for  night  time  operation. 
However ,  the  applicant  propones  to  use  a  directional 
antenna  system  which  wovld  restrict  the  radiation 
in  the  directions  of  Omaha  and  Boston .  and  if  that 
antenna  works  satisfactorily ,  as  is  estimated. ,  it  would 
eliminate  any  question  of  interference  being  caused 
to  these  two  stations  by  Station  WKZO  within  their 
primary  service  area. 

Q.  For  the  record,  do  you  have  any  information 
as  to  the  particular  changes  in  the  transmitter  and 
the  adaptability  of  the  transmitter  that  is  pro¬ 
posed? — A.  The  proposed]  changes  in  equipment 
comply  entirely  with  the  Commission's  regulations 
and  should  permit  the  operator  satisfactorily  (R. 
128). 

Examiner  Hnx.  What  do  you  say  about  this  pro¬ 
posed  directional  antenna? 

A.  Well,  it  is  proven  to  be — it  appears  to  be  a 
satisfactory  design  and  I  would  expect  it  to  operate 
in  accordance  with  the  predictions  made  for  it.  I 
should  think  the  predicted  pattern  could  be  easily 
obtained  with  the  proposed  antenna  (R.  133). 

Commander  Craven  testified  that  the  directional 
antenna  proposed  will  maintain  the  radiation  pat¬ 
tern  within  a  high  degree  of  accuracy  (R.  85). 

Contrary  to  the  intimations  in  appellant’s  brief, 
the  Commander  pointed  out  that  the  operation  of 
the  antenna  was  of  familiar  knowledge  to  engi¬ 
neers.  His  testimony  on  this  point  follows : 

Q.  Is  there  anything  novel  about  the  fundamen¬ 
tal  principles  and  mathematics  of  a  directional  an¬ 
tenna? — A.  Nothing  whatsoever.  The  principles  and 
the  mathematics  have  been  known  to  physicists  for 
vears,  and  long  before  broadcasting.  They  are  gen- 
erally  known  and  accepted  by  the  radio  engineering 
profession  of  the  world.  There  is  an  abundance  of 


15 


literature  covering  this  subject,  and  it  is  a  part  of 
college  text  books  dealing  in  radio  communication. 

Q.  Have  directional  antenna  been  put  into  practi¬ 
cal  use? — A.  Yes;  they  are  in  wide  use  in  the  short 
wave  communication  field,  and  also  in  the  airways 
beacon  systems  which  use  frequency  having  propaga¬ 
tion  characteristics  similar  to  broadcasting  frequen¬ 
cies.  Directional  antennas  employing  circuits  similar 
to  those  proposed  by  WKZO  are  also  in  successful  use 
in  broadcasting  in  this  country.  There  are  some 
broadcasting  stations  in  Europe  which  use  directional 
antennas. 

Q.  What  broadcasting  stations  in  the  United 
States  are  using  directional  antennas? — A.  WKRC, 
WPEX  are  using  exactly  the  same  type  of  circuit  as 
proposed  for  WKZO. 

Q.  Have  vou  had  charge  of  the  installing  at 
WTEN? — A.  Yes. 

Q.  Is  that  construction  completed? — A.  It  is  con¬ 
structed  to  a  measure  that  performances  have  been 
taken,  but  not  yet  submitted  to  the  Commission. 

Q.  Are  you  satisfied  it  is  performing  satisfac¬ 
torily? — A.  It  is  performing  remarkably  satisfacto¬ 
rily  as  determined  by  the  measurements  (R.  86). 

Q.  What  other  station? — A.  WLFA  [WFLA], 
Clearwater,  Florida,  and  KYW  which  were  con¬ 
structed,  and  which  will  use  a  type  of  antenna  very 
similar  to  that  proposed  by  WKZO  in  that  it  uses 
four  radiating  elements  connected  by  transmission 
lines  to  the  transmitter  and  will  operate  in  the  same 
phase  and  current  relations  as  proposed  by  WKZO. 
It  also  uses  very  similar  type  currents. 

WTTRO  is  another  station  located  at  Providence, 
Rhode  Island,  which  is  now  under  construction  and 
will  use  the  same  type  of  circuits  as  proposed  by 
WrKZO. 

WSAI  uses  a  directional  antenna,  and  WJSV  of 
Alexandria,  Virginia,  also  uses  a  modified  form  of 
directional  antenna,  which,  however,  is  designed  only 
for  the  purpose  of  curtailing  the  ground  pattern  in 
certain  directions.  The  antenna  proposed  by  WKZO 
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is  designed  both  to  maintain  a  radiation  pattern  in 
the  horizontal  plane  as  well  as  that  in  the  vertical 
plane. 

Q.  Do  you  consider  the  directional  antennas  pro¬ 
posed  by  WKZO  to  be  in  the  experimental  stage  of 
development? — A.  No;  its  design  is  based  upon  known 
principles,  the  application  of  which  have  been  corrob¬ 
orated  by  practical  experience,  and  its  design  in¬ 
cludes  improvements  as  the  result  of  such  experience, 
particularly  as  concerns  precision  in  maintenance  of 
pattern. 

Q.  I  hand  you  that  which  has  been  marked  Exhibit 
No.  9,  and  will  ask  you  to  state  what  that  is. — A. 
This  is  a  drawing  prepared  by  me  illustrating  the 
horizontal  radiation  pattern  of  the  directional  an¬ 
tenna  proposed  by  WKZO  as  selected  by  me,  and  is 
issued  from  zero  attenuation.  On  this  drawing  are 
shown  the  relative  direction  of  WEEI,  a  one-kilowatt 
station,  and  found  operating  at  Boston,  Mass.  On 
the  same  channel  as  that  of  WKZO,  namely  590  kc, 
there  are  also  shown  a  direction  of  Station  WOW 
operating  on  590  kc.,  in  Omaha. 

Mr.  Lohnes.  I  offer  this  as  an  exhibit. 

Mr.  Segal.  No  objection.  (R.  86,  87,  A  drawing  of 
the  vertical  radiation  pattern  was  introduced  as  Ex. 
10,  R.  87.  These  drawings  appear  in  the  record  at 
pp.  27  and  28). 

On  direct  examination  Commander  Craven 
.  stated  that  there  is  no  probability  of  interference 
from  the  operation  of  the  station : 

Q.  Now,  based  on  your  experience  both  in  the 
measurement  or  performance  of  radio  stations,  and 
upon  your  experience  with  the  practical  perform¬ 
ance  of  directional  antennas,  what  in  your  opinion 
is  the  probability  of  interference  from  WKZO,  us¬ 
ing  the  directional  antenna  as  proposed,  to  the  good 
service  areas  of  WOW  in  Omaha,  and  WEEI  in 
Boston — those  are  the  two  stations  that  would  be  in¬ 
volved  on  590  kc. — A.  Yes.  In  my  opinion  there  is 
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no  probability  of  objectionable  interference  from 
WKZO  to  the  good  service  areas  of  either  WEEI  or 
WOW  during  the  day  or  the  night.  In  this  connec¬ 
tion  there  will  be  during  the  day  very  little  change 
in  existing  conditions  by  reason  of  the  fact  that 
WKZO  now  operates  on  590  kilocycles. 

Q.  And  you  proposed  250  watt  at  night? — A.  Yes, 
250  watt  was  suggested  by  me  with  the  directional 
antenna  as  proposed  in  order  to  render  every  pos¬ 
sible  precaution  not  to  interfere  with  either  WOW 
or  WEEI. 

Q.  Are  you  familiar  with  the  frequency  assign¬ 
ments  on  adjacent  channels  to  that  of  590  kilo¬ 
cycles  — A.  Yes. 

Q.  In  your  opinion  would  the  operation  of  WKZO 
as  proposed  cause  objectional  interference  to  the  good 
service  areas  of  any  of  the  stations  on  adjacent  chan¬ 
nels? — A.  In  my  opinion  the  operation  of  WKZO  as 
proposed  is  perfectly  safe  from  the  standpoint  of 
objectionable  interference  to  other  stations  now 
licensed  by  the  Federal  Communications  Commission 
(R.  88).  ' 

On  cross  examination  by  counsel  for  the  appel¬ 
lant  herein  Commander  Craven  stated  that  Ex¬ 
hibit  9  may  be  used  as  a  basis  for  the  computation 
of  the  effective  power  radiated  in  any  particular 
direction  from  the  station  (R.  89).  Counsel  for 
the  appellant  adduced,  moreover,  that  it  is  a  simple 
mathematical  problem  to  calculate  the  relative 
power  in  any  direction  (R.  89).  The  directional 
antenna  proposed  would  have  an  efficiency  of  38 
mv/m*  at  one  mile  for  250  ■watts,  which  is  “ad¬ 
mittedly  low.”  However,  the  fact  that  the  null 
of  the  antenna  is  directed  toward  WOW,  an  in- 

8  MV/M  is  a  technical  abbreviation  for  the  term  “milli- 
volts-per-meter.” 
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crease  in  efficiency  would  not  cause  objectionable 
interference  to  the  service  of  WOW  (R.  91).  In 
support  of  this  contention,  it  was  calculated  that 
the  field  intensity  at  15  degrees  from  the  minimum 
of  the  antenna  would  be  1.425  mv/m  at  one  mile, 
which  signal  could  not  cause  interference  to  WOW 
(R.  93). 

The  testimony  is  significant : 

Q.  From  your  WKZO  Exhibit  No.  9,  it  is  possible, 
is  it  not,  to  determine  the  exact  graphical  increase  in 
these  directions ?■ — A.  Yes. 

Q.  And  am  I  correct  in  assuming  that  there  is 
some  coincidence  in  that  the  direction  from  the  loca¬ 
tion  of  WEEI  appears  to  be  exactly  180  degrees 
from  the  direction  to  WOW? — A.  Yes;  approxi¬ 
mately  that. 

Q.  And  is  it  true  that  if  there  he  any  variation 
from  that  ISO  degree  line ,  it  is  not  important? — 
A.  That  is  correct. 

Q.  Now,  can  you  tell  me  whether  from  any  of 
the  exhibits  that  have  been  introduced  by  you  on  the 
stand  it  is  possible  for  the  Examiner  to  calculate  the 
relative  power  in  any  direction? — A.  The  Examiner 
can  do  that  if  he  has  engineering  knowledge. 

Q.  Well,  what  would  be  necessary,  for  example, 
what  is  the  relative  of  power  to  say  long  zero  degrees 
on  Exhibit  9? — A.  A  very  simple  mathematical  con¬ 
clusion.  The  effect  of  the  power,  and  I  prefer  to  call 
it  the  equivalent  power,  could  be  determined.  For 
example,  the  equivalent  power  in  the  maximum  di¬ 
rection  as  compared  to  the  standards  of  licensed 
power  of  the  Federal  Communications  Commission 
is  determined  by  taking  62%  milivolts  as  the  aver¬ 
age  power  for  field  intensity  for  a  250  watt  station. 

Q.  And  then  all  you  set  out  to  do  is  to  relate  the 
graphical  representations  on  Exhibit  9  to  that,  taking 
into  consideration  that  intensity  as  related  to  the 
square  root? — A.  That  is  correct,  the  intensity  re- 
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lated  to  the  square  of  the  power,  for  example,  the 
intensity  in  the  maximum  direction  is  about  65  mili- 
volts,  slightly  above  that  in  the  ordinary  250  watt 
station,  and  the  power  radiating  in  any  other  than 
the  maximum  direction  is  less  than  250  watt  average 
station  coming  down  to  the  maximum  direction  to 
practically  zero. 

Q.  Now,  running  along  in  the  line  you  have  pre¬ 
pared  from  zero  degree  due  north  you  have  figures 
written  here  of  20,  40,  60,  and  80,  is  that  represented 
from  null? — A.  That  represents  attenuated  field  in¬ 
tensity  in  the  case  of  milivolts,  and  that  determined 
the  radiation  in  all  directions  (R.  89). 

Q.  So,  by  example,  by  putting  your  finger  at  any 
point  on  the  curve  you  can  find  the  degree  from  the 
true  north  thereby  establishing  your  direction  and 
the  field  intensity  and  the  unattenuated  milivolts ,  and 
from  that,  using  the  square  root,  determine  the  true 
volts ? — A.  That  is  right. 

Q.  Is  it  not  true  that  the  theory  of  this  type  of 
directional  antenna  is  suppressing  radiation  in  one 
direction  and  in  some  degree  increasing  it  in  an¬ 
other? — A.  That  is  correct  (R.  90). 

Following  the  above  discussion,  and  references 
to  the  markedly  increased  cost  of  erecting  high 
masts  (R.  90,  91),  counsel  for  the  appellant  ques¬ 
tioned  Commander  Craven  about  increased  an¬ 
tenna  efficiency: 

Q.  What  is  the  efficiency  of  the  antenna 
you  have  designed  for  WKZO? — A.  It  has 
an  effective  field  as  I  recall  of  38  millivolts 
which  is  admittedly  low,  but  which  was  in¬ 
tended  to  be  low  primarily  to  have  a  factor 
of  safety  with  respect  to  stations  on  the  same 
channel,  and  we  have  made  every  endeavor 
to  give  every  protection  possible. 
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Q.  Well,  you  have  practically  null  on 
WOW? — A.  Yes. 

Q.  And  increasing  efficiency  would  not 
give  WOW  any  increased  interference? — 
A.  I  have  endeavored  to  protect  the  surface 
area  of  WOW  which  is  extraordinarily  large 
to  its  500,  and  it  takes  in  quite  a  large  area. 

Q.  And  an  increase  in  efficiency  that  you 
propose  would  not  cause  an  increase  in  effi¬ 
ciency  in  WOW? — A.  No;  but  I  consider  it 
necessary  to  have  a  good  factor  of  safety  to 
guarantee  it  to  be  absolutely  free  in  respect 
of  interferences  (R.  91). 

The  answers  of  the  witness  did  not  satisfy  coun¬ 
sel  for  the  appellant,  because  he  pursued  the  point 
to  develop  the  ultimate  fact : 

Q.  But,  if  you  increase  the  efficiency  of 
this  antenna,  it  would  nevertheless  not  bring 
interference  to  WOW  in  590  kilocycles? — 
A.  Yes,  that  is  true  (R.  92). 

Cross  examination  of  Commander  Craven  by 
Commission  counsel  again  developed  the  null-to- 
negligible  power  which  would  be  emanated  away 
from  WOW : 

Q.  Commander,  turn  to  Exhibit  No.  9,  and  see  if 
I  have  got  this  correct.  As  I  understand  from  that 
radiation  the  maximum  radiation  would  be  five  de¬ 
grees,  that  is,  in  a  northerly  direction  west  of 
north? — A.  That  is  correct,  and  the  opposite  to  the 
east  and  south. 

Q.  And  the  opposite  to  the  east  and  south? — A. 
Yes. 

Now,  approximately  east  and  west  would  be  the 
minimum  radiation? — A.  Yes. 
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Q.  And  take  an  angle  there  for  the  minimum  direc¬ 
tions  on  that  exhibit,  I  understand  that  the  field 
intensity  of  one  mile  millivolts  at  the  maximum  would 
be  1.425? — A.  I  am  not  certain  that  I  understand 
your  question. 

Q.  Well,  on  your  map,  and  your  explanation,  you 
have  15  degrees  as  the  minimum  angle  there? — A. 
That  is  correct.  I  believe  you  are  referring  to  the 
affidavit  submitted  with  the  application.  The  zero 
of  degrees  at  the  exact  minimum,  we  calculated  field 
intensity  at  zero,  and  at  15  degrees  from  the  minimum 
we  calculated  1.425  (R.  93). 

We  will  show  later,  on  the  basis  of  statements 
made  by  appellant  in  its  brief,  that  this  energy 
could  be  multiplied  many  times  and  still  not  cause 
interference  to  WOW. 

Counsel  for  the  appellant  was  apparently  so  im¬ 
pressed  with  the  suppression  of  the  station’s  signal 
in  the  direction  of  WOW  and  WEEI  that  he  de¬ 
veloped  the  following  illustration  from  Mr.  Gil¬ 
lette,  an  expert  witness  offered  by  the  intervener: 

Q.  Now,  the  question  about  the  angle  of  suppres¬ 
sion  on  this  antenna,  if  you  will  examine  your  Ex¬ 
hibit  19,  which  I  think  is  the  one  you  now  have  in  your 
hand,  you  will  find  some  communities  off  to  the  east, 
such  as  Augusta? — A.  Yes,  sir. 

Q.  And  Galesburg  and  the  area  between  those  com¬ 
munities  and  the  station  itself? — A.  Yes,  sir. 

Q.  Based  upon  the  antenna  described  by  Com¬ 
mander  Craven  in  his  testimony  and  described  by 
him  in  this  affidavit  attached  to  the  application  and 
the  operation  of  it  in  accordance  with  the  specifica¬ 
tions  that  we  have  had  given  to  us  by  him,  in  those 
two  places  what  types  of  service  would  be  given  at 
night  in  the  area  that  you  and  I  have  just  discussed  ? — 
A.  There  would  be  no  service  in  the  ordinary  terms  of 
primary  service ,  would  be  rendered  to  this  area. 

'  11534S — 38 - 4 
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Or  Would  residents  there  be  able  to  hear  the  sta¬ 
tion? — A.  Probably  not  in  the  case  of  Augusta. 

Q.  But  closer  in,  in  the  intervening  territory? — 
A.  /  think  it  would  be  below  the  level  of  satisfactory 
results. 

Q.  Would  the  people  be  able  to  hear  the  station 
there ? — A.  Probably  not. 

Q.  At  any  place  along  that  line  up  until  you  get 
within  a  few  hundred  feet  of  the  transmitter  would 
they  hear  it  ? — A.  On  the  null  line - 

Q.  And  off  of  it  a  bit? — A.  Well,  of  course,  as  soon 
as  you  get  off  of  the  appreciable  when  you  are  within 
a  few  hundred  feet  of  the  transmitter  you  get  a  very 
decent  signal. 

Q.  Now,  let  me  see  if  I  cannot  aid  you  to  what  I 
want.  You  would  get  an  area  in  there,  would  you 
not,  where  people  would  get  mushy  and  distorted 
reception  from  WKZO  ? — A.  Probably  the  mush  area 
would  not  be  as  large  as  you  apparently  suppose 
because  the  high  angle  radiation  in  this  direction  is 
also  suppressed  and  the  mush  is  due  to  a  conflict  be¬ 
tween  the  high  angle  radiation  which  is  reflected 
back  down. 

Q.  Even  though  it  be  not  as  wide  an  area  as  /  sup¬ 
pose  there,  nevertheless,  there  would  be  an  area  where 
the  mushy  phenomena  would  take  place  ? — A.  I  have 
no  experience  with  this  type  of  antenna  as  to  what 
the  mush  area  is,  whether  it  is  close  in  to  the  antenna, 
but  I  would  expect  it  to  be  rather  limited  (R.  116- 
117). 

On  redirect  examination  Mr.  Gillette  testified: 

Q.  Mr.  Segal  asked  you  some  questions  as  to  what 
these  people  in  the  null  area  would  receive  at  night, 
and  you  stated,  I  believe.— correct  me  if  I  am  wrong — 
that  they  would  receive  no  substantial  service  what¬ 
ever? — A.  That  is  light. 

Q.  Well,  do  they  receive  any  service  at  night  now  ? — 
A.  Not  from  Kalamazoo,  because  Kalamazoo  is  not 
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Figure  1  illustrates  the  situation  described  above. 
Augusta  is  only  12  miles  from  the  WKZO  antenna 
on  the  same  null  line  as  is  WOW,  545  miles  away. 
Despite  the  fact  that  WKZO’s  signal  could  not  be 
heard  in  Augusta,  the  appellant  still  fears  that  in 
some  manner  WOW,  533  miles  more  distant ,  may 
suffer  interference.  As  counsel  for  the  appellant 
pointed  out,  on  the  null  line  the  signal  is  suppressed 
within  a  few  hundred  feet  of  the  transmitter. 

On  October  5,  1934,  the  examiner  who  heard  in¬ 
tervener’s  application  submitted  his  report  recom¬ 
mending  that  the  application  be  granted.  His 
conclusions  from  the  facts  were  as  follows : 

1.  The  applicant  is  financially,  technically,  and 
otherwise  qualified  to  complete  the  construction  pro¬ 
posed  and  to  operate  its  station  on  a  full  time  basis. 

2.  The  applicant’s  station  has  rendered  a  meri¬ 
torious  service  in  the  past. 

3.  Adequate  nighttime  radio  service  is  not  now 
available  in  the  area  proposed  to  be  served  by  the 
applicant. 

4.  Additional  interference  will  not  be  caused  to 
the  good  service  area  of  any  station  or  stations  now 
licensed  by  the  granting  of  this  application. 

5.  Public  interest,  convenience,  and  necessity  would 
be  served  by  the  granting  of  the  application  (R.  177- 
178). 

The  appellant  filed  exceptions  to  this  report  in 
which  it  pointed  out : 

*  *  *  When  the  antenna  is  operated  at  night 

with  its  directive  effects  it  will  have  an  effective  field 
of  38  millivolts  per  meter  at  a  mile,  which  is  quite 
low .  and  approximately  an  efficiency  of  8*4  per  cent, 
which  is  equivalent  to  a  power  of  93  watts  with 


24 


average  efficiency,  instead  of  the  250  watts  which  will 
actually  be  used  (Craven  Tr.  53-54).  It  was  con¬ 
tended  that  this  low  efficiency  was  for  the  'protection 
of  existing  stations  on  the  frequency ,  although  it  was 
at  the  same  time  contended  that  a  higher  efficiency 
would  still  not  cause  interference.  It  was  also  con¬ 
tended  that  the  average  efficiency  of  22*4  per  cent  is 
difficult  to  obtain  because  of  the  expense  of  erecting 
higher  towers  (Craven,  Tr.  51-52),  although  testi¬ 
mony  indicates  that  a  number  of  stations  are  obtain¬ 
ing  such  efficiency  on  comparable  frequencies  with 
towers  of  ordinary  height  (Bailey,  Tr.  124).  [Italics 
ours.] 

The  vertical  radiation  pattern  of  the  proposed  di¬ 
rective  antenna  indicates  that  its  operation  at  night 
would  very  probably  not  cause  any  interference  im¬ 
mediately  near  existing  stations  on  the  590  kc  fre¬ 
quency  (WKZO  Exhibit  10)  (R.  182). 

and  the  appellant  excepted : 

To  the  failure  of  the  Examiner  to  conclude  that 
the  proposed  antenna  is  extremely  inefficient  and  does 
not  represent  the  best  use  that  can  be  made  either 
day  or  night  of  the  facility  requested  (R.  185). 

Thus  the  appellant  complained  that  the  inter¬ 
vener  had  failed  to  do  the  very  thing  it  proposed 
to  do  in  the  second  hearing,  namely,  make  the  best 
use  of  the  frequency  by  increasing  the  antenna 
height. 

On  February  8, 1936,  the  Commission  entered  its 
order  granting  the  application  for  the  second  time 
(R.  188).  The  grant  was  made  subject  to  Rule 
131,  which  prescribes  minimum  antenna  efficiencies. 
This  Rule  was  promulgated  on  October  15,  1935, 
long  after  the  application  was  filed  and  first  granted 
and  after  the  hearing  was  held  and  the  favorable 
examiner’s  report  issued. 
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All  applications  to  which  the  Rule  applied,  which 
were  pending  before  its  promulgation,  when 
granted,  were  made  subject  to  the  Rule.  This  was 
a  routine  practice.  The  rule  did  not  affect  the 
status  of  such  applications.  Its  effect  was  not  ret¬ 
roactive.  Thus,  in  the  explanation  accompanying 
its  release  (F.  C.  C.  Mimeo.  14572)  the  following 
appears : 

It  is  the  obligation  of  the  licensee  of  every  station 
to  make  efficient  usage  of  the  assignment  granted  by 
the  Commission.  It  is  not  the  intention  of  the  Com¬ 
mission  at  this  time  to  require  all  stations  with  ques¬ 
tionable  radiating  systems  to  install  antennas  having 
the  required  efficiency,  but  it  is  the  intention  not  to 
grant  additional  facilities  to  licensees  of  broadcast 
stations  unless  they  are  making  efficient  usage  of  the 
assignment  already  granted.  That  is,  the  licensee  of 
a  broadcast  station  requesting  more  power,  change  in 
time  of  operation,  different  frequency,  or  move  of  the 
transmitter,  must  have  an  antenna  for  the  assignment 
requested  that  meets  with  the  minimum  requirements 
before  favorable  consideration  will  be  given. 

Before  the  grant  was  final,  the  appellant  filed  a 
“Motion  to  Reconsider  and  Reopen”  dated  March 
6, 1936  (R.  199).  The  motion  was  primarily  based 
on  its  application  for  5,000  watts  at  night  which 
was  then,  as  now,  forbidden  by  Rule  120.  The 
appellant  stated : 

At  the  time  of  hearing,  as  now,  the  regulations  of 
the  Commission  have  not  permitted  the  use  upon  a 
regular  basis  of  more  than  1000  watts  evening  power 
at  WOW.  At  the  time  of  hearing,  there  did  not 
appear  to  be  any  prospect  of  change  in  that  regula¬ 
tory  situation.  Since  then,  however,  it  has  become 
common  knowledge  that  the  division  has  commenced 
consideration  of  a  plan  for  uniform  increase  in  power 
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for  all  the  stations  occupying  certain  of  the  regional 
frequencies  so  that  all  the  stations  operating  on  the 
selected  frequencies  may  operate  with  5000  watts 
power  evening  hours.  Likewise,  it  is  common  knowl¬ 
edge  that  prior  to  the  division’s  order  of  February  8, 
the  frequency  590  kilocycles  was  one  of  the  frequen¬ 
cies  being  considered  by  the  division  for  5000-watt 
operation.  Certain  amendments  to  the  rules  and 
regulations  will  be  necessary  to  effectuate  the  plans 
for  5000-watt  operation  and  such  regulations  have 
been  the  subject  of  study  by  the  division.  (R.  193- 
194.)  (In  this  connection  see  Pittsburgh  Radio  Sup¬ 
ply  House  v.  Federal  Communications  Commission , 
98  F.  (2d)  303  (1938).) 

The  appellant  also  pointed  out  the  adoption  of 
Rule  131 : 

At  the  time  of  application ,  hearing,  Examiner's 
Report ,  and  oral  argument-,  such  an  installation  was 
lawful.  The  engineer  employed  by  the  Communica¬ 
tions  Commission  and  who  testified  at  the  hearing 
expressly  stated  that  the  proposed  equipment  for 
WKZO  complied  w-ith  the  technical  requirements  of 
the  Commission  (Tr.  p.  111). 

Since  oral  argument  and  before  the  division’s 
order  of  February  8,  a  regulation  was  enacted  which 
makes  the  93- watt  installation  illegal  (R.  191). 
[Italics  ours.] 

In  this  petition  the  appellant  reversed  its  posi¬ 
tion  shown  in  the  exception  to  the  examiner’s  re¬ 
port,  supra,  and  instead  of  complaining  that  the  ap¬ 
plication  should  be  denied  because  the  applicant 
did  not  propose  to  make  the  fullest  use  of  the  fre¬ 
quency,  the  appellant  now  complained  that  grant¬ 
ing  the  application  might  raise  an  obstacle  to  its 
operation  with  5,000  watts  at  night.  It  is  signifi- 
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cant  that  the  aforesaid  petition  does  not  allege  that 
any  actual  interference  will  result  from  the  opera¬ 
tion  of  WKZO  in  conformity  with  Rule  131. 

The  intervener  filed  an  opposition,  stating  in 
part: 

“The  Commission  has  had  ample  opportunity  to 
give  this  application  thorough  study  and  considera¬ 
tion.  It  was  filed  with  the  Federal  Radio  Commis¬ 
sion  February  26,  1934;  heard  September  7,  1934; 
reported  favorably  October  5,  1934;  argued  January 
16,  1935  and  decided  February  8,  1936. 

Surely  there  can  be  no  merit  to  the  suggestion  that 
this  case  requires  further  consideration. 

*  *  *  *  * 

WOW  contends,  on  Page  2  of  its  pending  motion, 
that  the  terms  of  the  Commission’s  Order  of  Feb¬ 
ruary  8  are  such  as  to  endanger  the  service  of  WOW 
by  interference.  [This  statement  is  factually  inac¬ 
curate.]  To  advance  this  contention  is  to  cast  doubt 
upon  the  efficacy  and  workability  of  directional  an¬ 
tennae.  One  cannot  imagine  such  a  learned  and 
accomplished  advocate  of  the  advancement  of  radio 
art  as  is  WOW  taking  this  position,  although,  in 
fairness,  it  must  be  said  that  at  no  place  in  this 
motion  to  reconsider  and  reopen  filed  by  WOW  has 
any  doubt  been  cast  upon  the  ability  of  a  directional 
antenna  to  perform  in  a  specified  manner  so  as  to 
accomplish  a  desired  result  WKZO  has  proposed, 
and  the  Commission  will  require,  the  installation  of  a 
directional  antenna  by  WKZO  to  protect  the  reason¬ 
able  service  areas  of  WOW  and  WEEI.  If  WKZO 
fails  to  meet  this  specification,  it  cannot  expect  a 
license  to  follow  the  construction  permit.  As  a  mat¬ 
ter  of  fact,  WKZO  has  offered,  and  still  offers,  to 
employ  the  consulting  radio  engineers  employed  by 
WOW  to  install  this  directional  antenna  so  that 
WOW  may  be  doubly  assured  of  the  requisite  pro¬ 
tection  (R.  200-201). 
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The  Commission  ordered  a  further  hearing  as 
the  appellant  requested,  and  included  the  follow¬ 
ing  issues: 

1.  To  determine  whether  the  application  may  be 
"ranted  within  the  purview  of  Section  307  of  the 
Communications  Act  of  1934,  as  amended  by  the  Act 
of  June  5,  1936  (Senate  Bill  2243) ; 

2.  To  determine  whether  interference  will  result 
from  the  granting  of  the  application ; 

***** 

5.  To  determine  whether  the  proposed  antenna  will 
comply  with  the  requirements  of  Rule  131 ; 

6.  To  determine  whether  the  granting  of  the  ap¬ 
plication  is  in  accordance  with  good  engineering 
practice  (R.  207-208) ; 

The  intervener  filed  its  appearance  and  “State¬ 
ment  of  Facts  to  be  Proved,”  stating,  inter  alia, 
that  it  would  comply  with  Rule  131.  The  appellant 
filed  its  answer,  and  the  issues  were  joined. 

At  the  further  hearing  Mr.  Fetzer,  principal 
stockholder  of  the  applicant  testified  on  cross  ex¬ 
amination  by  appellant’s  counsel  that  the  same  di¬ 
rectional  antenna  shown  in  the  application  would 
be  used,  but  the  antenna  towers  would  be  increased 
to  comply  with  Rule  131.  He  said : 

Q.  Your  present  application  requests  full  time,  does 
it  not? — A.  It  requests  full  time,  but  it  would  auto¬ 
matically  correct  that  situation  in  the  installation  of 
a  new  transmitter. 

Q.  It  is  true  that  the  antenna  you  propose  would 
only  have  an  effective  field  of  38  millivolts  per  mile  ? — 
A.  The  one  we  proposed  previously  would  probably 
have  that. 

Q.  The  antenna  which  you  are  describing  as  one 
that  would  correct  the  situation,  is  one  that  Com- 
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mander  Craven  described  for  you  at  the  last  hearing, 
is  it  not? — A.  Well,  fundamentally  it  would  be  an 
antenna  after  the  order  that  he  proposed,  except  ~by 
order  of  the  ( 'ornmixxion  we  would  have  to  increase 
the  height  of  that  antenna ,  which  in  turn  would  in¬ 
increase  the  field  intensity  at  a  mile. 

Q.  And  you  propose  to  do  that  regardless  of  the 
specifications  that  Mr.  Craven  testified  about.  Is  that 
your  present  intention  ?  To  put  in  a  higher  antenna 
than  the  one  described  by  Mr.  Craven? — A.  We  would 
necessarily  have  to  do  that  to  comply  with  131. 

Q.  And  one  that  would  produce  a  higher  field  in¬ 
tensity  at  a  mile  other  than  the  one  that  you  proposed 
last  time.  Is  that  correct? — A.  As  I  understand  it 
would  produce  a  higher  field  intensity  in  the  direction 
of  the  concentrated  energy,  but.  not  in  the  nulls. 

Q.  What  data  do  you  have  on  that;  what  diagrams 
or  charts  or  computations? — A.  I  have  none  (R.  232- 
233). 

Obviously,  there  was  no  occasion  for  this  lay  wit¬ 
ness  to  produce  diagrams,  charts,  or  computations, 
as  the  information  with  regard  to  spacing,  phasing, 
etc.,  was  already  a  part  of  the  record,  having  been 
introduced  in  the  first  hearing.  We  have  com¬ 
mented  in  some  detail  on  this  evidence  in  the  dis¬ 
cussion  heretofore. 

The  testimony  of  the  Commission’s  engineer, 
based  on  the  data  submitted  with  the  application 
and  on  the  increase  in  the  antenna  height  to  comply 
with  Rule  131,  clearly  shows  that  no  interference 
would  result  to  any  station  from  operation  in  con¬ 
formity  with  the  Rule.  It  should  be  noted  that  this 
engineer  testified  he  examined,  the  application  (R. 
257).  This  is  important  because  appellant  inti¬ 
mates  that  some  of  the  expert  testimony  was  con- 
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jectural.  Of  course,  there  was  nothing  conjectural 
about  the  testimony,  which  follows: 

The  Examiner.  Would  you  say  that  there  is  any 
acceptable  service  there  at  night  now? 

The  Witness.  No  acceptable  primary  service;  no, 
sir. 

The  Examiner.  If  this  proposed  antenna  were  in¬ 
creased  in  height  to  comply  with  Rule  131.  what 
would  be  the  result? 

The  Witness.  The  question  should  also  be  based 
upon  the  use  of  a  similar  antenna  with  similar  spac¬ 
ing  and  phasing .  but  |  not]  merely  an  increase  in  effi¬ 
ciency.  In  that  case,  the  useful  service  area  would 
he  increased  without  the  production  of  objectionable 
interference  to  the  service  or  normally  protected  serv¬ 
ice  of  1  VOW  or  WE  El.  *  *  * 

The  Examiner.  What  about  the  existing  service? 

The  Witness.  I  think  I  mentioned  WOW  and 
WEEI.  I  would  expect  no  objectionable  interfer¬ 
ence  to  those  stations  nor  would  I  expect  any  to  the 
station  at  Windsor,  Ontario,  because  of  the  charac¬ 
teristics  of  the  proposed  directional  antenna  in  so  far 
as  the  comparative  radiation  pattern  is  concerned. 

The  Examiner.  Do  you  mean  this  is  true  if  the 
antenna  were  increased  in  height? 

The  Witness.  Yes.  sir:  that  is  ir  (R.  263). 

It  is  difficult  to  conceive  of  any*  evidence  more 
direct  or  clear.  On  cross  examination  by  appel¬ 
lant’s  counsel  the  Commission’s  engineer  again 
affirmatively  reiterated  the  fact  that  no  interfer- 
ence  woidd  result  from  operation  in  accordance 
with  the  Rule,  and  he  effectively  disposed  of  the  so- 
called  “factor  of  safetv”  theory : 

V  •> 

Q.  Now  the  next  question  or  two  that  I  want  to 
ask  I  am  asking  without  waiving  my  objection  on 
which  I  have  had  no  ruling  at  the  present  time. 
You  testified  that  if  the  height  of  this  antenna  should 
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he  increased  there  would  he  no  increase  in  interfer¬ 
ence  in  the  normally  protected  service  area  of  W OW. 
In  what  sense  did  you  use  that  expression,  “normally 
protected  service  area?” — A.  That,  in  my  opinion, 
would  mean  there  would  be  no  interference  within 
the  1  millivolt  per  meter  contour  at  night  nor  within 
the  0.5  millivolt  per  meter  contour  in  the  daytime 
hours. 

Q.  Do  you  know  whether  or  not  an  unspecified  in¬ 
crease  in  the  height  of  that  antenna  might  or  might 
not  produce  interference  within  the  500  microvolt  per 
meter  service  of  WOW  ? — A.  I  would  not  expect  such 
interference  within  the  primary  oOO  microvolt  per 
meter  contour.  *  *  * 

Q.  Will  you  agree  with  testimony  that  has  been 
given  in  this  record  that  a  low  tower  or  a  group  of 
low  towers  used  in  the  design  and  operation  of  the 
antenna  would  be  a  factor  of  safety  in  the  protection 
of  service  to  stations  on  the  same  frequency? — A. 
You  might  call  it  a  factor  of  safety  or  whatever  you 
wish;  hut  it  merely  means  that  radiation  is  not  that 
which  would  normally  he  secured  from  the  stations 
or  which  you  would  normally  expect  to  secure  from  a 
station  of  the  power  indicated  (R.  266-267). 

Of  course,  the  “factor  of  safety”  argument 
might  be  used  to  keep  any  other  station  whatsoever 
off  of  a  frequency,  as  then  there  would  be  no  chance 
of  interference.  However,  allocation  is  not  a  mat¬ 
ter  of  chance. 

Contrasted  with  the  evidence  shown  above  and 
the  admission  of  the  appellant  in  its  exceptions,  the 
appellant,  in  its  brief,  states  that  its  engineer  (Mr. 
Bailey)  doubts  that  the  same  degree  of  protection 
would  be  afforded  WOW  by  increasing  the  inter¬ 
vener’s  antenna  height.  But  even  this  witness  does 
not  affirmatively  state  that  interference  to  WOW 


will  result.  In  any  event,  however,  it  was  not  error 
for  the  Commission  to  rely  on  its  official  engineers 
and  on  the  testimony  of  the  other  experts,  as  will 
be  shown  in  the  Argument  on  the  Law,  ante. 

Mr.  Bailey  testified  that  a  change  in  the  antenna 
height  to  comply  with  Rule  131  will  affect  the  radi¬ 
ation  field  at  one  mile  and  the  intensity  at  a  dis¬ 
tance  (R.  248).  The  witness  found  it  impossible 
to  predict  the  exact  effects  (R.248).  This  testi¬ 
mony  in  no  wav  contradicts  the  other  witnesses,  as 

w  * 

it  can  mean  only  one  thing;  namely,  that  the  effect 
will  be  changed  in  the  direction  of  the  radiation, 
and  it  is  clear  that  WOW  is  in  a  null  direction. 
The  witness  corroborates  this  fact:  “the  pattern 
which  he  [Commander  Craven]  gave  gives  the 
maximum  discrimination  in  null  directions,  and 
that  cannot  be  increased  by  adjustment”  (R.  252). 
The  witness  admitted  that  an  antenna  system  could 
be  designed  that  would  afford  protection  to  Omaha 
(R.  255). 

And  so  appellant  ’s  argument  must  fall  before  the 
force  of  uncontradicted  evidence.  The  Commis¬ 
sion^  finding  that  no  interference  will  result  to  the 
appellant  because  of  the  grant  is  fully  supported 
by  evidence  so  extensive  as  to  approach  being 
cumulative. 

Before  proceeding  to  the  Argument  on  the  Law, 
we  must  first  dispose  of  certain  other  contentions 
in  the  appellant’s  brief. 
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2.  The  data  contained  in  appellant's  brief  show  conclusively  that  no 

interference  could  result  to  appellant’s  station  from  the  grant  in 

question 

The  appellant  in  the  initial  pages  of  its  brief  on 
the  facts  (pp.  3  to  7),  discusses  in  considerable 
detail  the  matter  of  interference  between  broad¬ 
cast  stations.  It  is  shown  that  to  avoid  objection¬ 
able  interference,  two  1,000  watt  stations  must  be 
separated  by  1,000  miles,  and  two  250  watt  stations 
separated  by  640  miles.  The  matter  of  antenna 
efficiency  is  shown  to  be  an  important  factor  in  the 
prevention  of  interference  in  the  normally  pro¬ 
tected  service  area  of  stations.  These  discussions 
and  conclusions  are  based  on  the  data  set  forth  in 
the  Fifth  and  Seventh  Annual  Reports  of  the 
Radio  Commission. 

The  distance  required  to  prevent  a  250  watt  sta¬ 
tion,  using  a  conventional  antenna,  from  interfer¬ 
ing  with  other  stations  on  the  same  channel,  is  640 
miles,  whereas  the  distance  between  Omaha  and 
Kalamazoo  is  545  miles.  Based  on  the  same  princi¬ 
ples  as  set  out  in  the  Annual  Reports  referred  to 
by  appellant,  whereby  the  required  mileage  separa¬ 
tions  are  obtained,  it  is  found  that  the  Kalamazoo 
station  may  radiate  a  power  of  160  watts  toward 
Omaha  without  causing  objectionable  interference 
under  the  standards  used.  Thus,  it  makes  no  dif¬ 
ference  what  the  radiating  efficiency  of  the  Kala¬ 
mazoo  station  may  be,  or  whether  the  antenna  is 
directive  or  otherwise.  Just  so  long  as  power  not 
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in  excess  of  160  watts  is  radiated  toward  Omaha  on 
590  kc,  there  will  be  no  objectionable  interference 
to  Station  WOW. 

To  ascertain  what  power  would  be  radiated  to¬ 
ward  Omaha  from  the  proposed  Kalamazoo  station, 
using  either  the  antenna  system  proposed  in  the 
application  or  that  same  antenna  system  with  the 
towers  increased  in  height  to  meet  the  requirements 
of  Rule  131  (namely  260  feet),  it  is  necessary  to 
examine  the  horizontal  and  vertical  radiation  pat¬ 
terns  (R.  27  and  28,  these  graphs  completely  define 
the  power  radiated  from  the  proposed  antenna  sys¬ 
tem)  of  Station  WKZO,  which  appear  in  the  rec¬ 
ord.  The  patterns  show  that  the  power  radiated 
toward  Omaha  will  be  materially  less  than  160 
watts. 

The  evidence  shows  that  on  a  line  direct  to 
Omaha,  the  power  is  zero,  but  since  the  Omaha  sta¬ 
tion  has  a  finite  service  area,  an  angle  will  be  sub¬ 
tended  by  this  service  area  looking  from  Kala¬ 
mazoo.  The  angle  subtended  by  the  one  millivolt 
contour  of  the  Omaha  station  (the  protected  service 
contour  under  the  standard  used  throughout  the 
Annual  Reports  referred  to)  has  a  total  value  of 
18.9°  or  9.45°  on  each  side  of  the  null  direction  of 
the  antenna,  which  is  also  the  bearing  from  Kala¬ 
mazoo  to  Omaha.0  It  is  found  that  on  the  angle 
of  9.45°  from  the  antenna  as  originally  proposed 

9  This  discussion  may  be  readily  followed  by  examination 
of  Figure  1. 
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by  the  applicant,  the  field  is  such  that  it  represents 
a  power  of  only  0.056  watts,  which  is  far  less  than 
the  power  necessary  to  cause  interference  to  Sta¬ 
tion  WOW  under  any  circumstances.  Now,  if  the 
antenna  is  increased  in  height  from  130  feet  to  260 
feet,  retaining  all  other  characteristics  (which  may 
be  done  with  no  difficulty  and  is  proposed  to  be 
done  in  this  case),  then  the  field  intensity  on  the 
same  angle  would  represent  a  power  of  0.225  watts. 
Thus  complete  and  perfect  protection  is  afforded  to 
the  Omaha  station  with  the  original  antenna  sys¬ 
tem,  or  even  if  the  antenna  system  is  increased  in 
height  to  260  feet. 

Therefore,  while  the  power  that  may  be  radiated 
toward  Omaha  under  the  standards  the  appellant 
sets  out  is  160  watts,  neither  the  original  antenna 
nor  the  antenna  to  meet  the  requirements  of  Rule 
131  radiates  power  even  as  great  as  one  watt,  which 
allows  a  tremendous  safety  factor. 

The  appellant,  on  page  6  of  its  brief,  tries  to 
stress  some  delicacy  of  adjustment  of  the  directive 
antenna  by  pointing  out  that  the  frequency  of  this 
station  is  some  590,000  cycles  per  second.  Of 
course  the  mere  statement  has  no  particular  weight 
but  since  the  appellant  points  it  out,  it  might  be 
interesting  to  know  that  radio  permits  of  some  of 
the  most  accurate  and  dependable  controls  known 
in  the  electrical  field.  For  instance,  this  station 
with  very  simple,  inexpensive  equipment  has  no 
difficulty  maintaining  its  frequency  within  5  parts 
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in  a  million  of  the  assignment.  If  we  had  a  watch 
of  this  accuracy,  after  a  period  of  30  days  it  wrould 
not  depart  more  than  13  seconds  from  absolutely 
accurate  time  and  many  stations  maintain  their 
frequencies  to  within  one  part  in  a  million  of  this 
value  with  no  great  difficulty. 

As  to  the  use  of  directive  antennas,  they  are  as 
commonplace  in  the  radio  industry  today  as  any 
other  technical  phase  of  transmission.  As  a  mat¬ 
ter  of  fact,  all  transatlantic  telephony  or  European 
broadcasts  of  programs  for  America,  and  prac¬ 
tically  all  classes  of  radio  stations,  make  extensive 
use  of  directive  antennas  with  a  far  higher  degree 
of  directivity  than  is  proposed  in  this  case. 

(b)  ARGUMENT  ON  THE  LAW 

1.  The  appellant  is  not  adversely  affected  as  the  result  of  anything 
done  by  the  Commission  and  hence  is  not  in  a  position  to  appeal 

Is  appellant  a  party 4  4  aggrieved  ”?  It  is  not  con¬ 
tended  that  the  granting  of  intervener’s  applica¬ 
tion  will  affect  its  financial  and  economic  interests. 
And  from  the  foregoing  discussion  it  is  clear  be¬ 
yond  doubt  that  no  interference  will  result  to  the 
appellant  because  of  the  grant  to  intervener. 
Therefore  the  appeal  should  be  dismissed. 

The  law  on  this  point  is  now  well-settled.  In 
Intermountain  Broadcasting  Corporation  v.  Fed¬ 
eral  Communications  C ommission,  94  F.  (2d)  244 
(1937)  this  Court  dismissed  Intermountain’s  ap¬ 
peal  because  appellant  failed  to  show  that  it  would 
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be  interfered  with  or  its  financial  or  economic  in¬ 
terests  injured.  Such  is  the  case  here. 

In  Pulitzer  v.  Federal  Communications  Com¬ 
mission,  94  F.  (2d)  249  (1937)  this  Court  again 
declared  that  appellant  had  no  appealable  interest 
in  view  of  the  fact  that  it  would  not  be  interfered 
with,  nor  would  its  financial  or  economic  interests 
be  injured. 

In  Pittsburgh  Radio  Supply  Rouse  v.  Federal 
Communications  Commissioyi,  98  F.  (2d)  303 
(1938),  the  Court  pointed  out: 

Section  402  (b)  (47  U.  S.  C.  A.  402  (b)),  permits 
an  appeal  to  this  court  by  (1)  any  applicant  for  a 
license  or  renewal  or  modification  of  an  existing 
license  whose  application  is  refused  and  (2)  by  any 
other  person  aggrieved  or  whose  interests  are  ad¬ 
versely  affected  by  a  decision  of  the  Commission 
granting  or  refusing  an  application.  Unless  one  or 
the  other  of  these  grounds  is  shown,  the  appeal  will 
have  to  be  dismissed.  Universal  S.  W.  Inc.,  v.  Com¬ 
mission,  41  F.  (2d)  113,  59  App.  D.  C.  319. 

The  Commission  defends  on  the  principal  ground 
that  none  of  the  appellants  has  an  appealable  inter¬ 
est,  saying  that  it  has  not  denied  the  application  of 
any  of  them  and  that  the  granting  of  intervener’s 
application  does  not  aggrieve  or  adversely  affect  the 
interests  of  any  of  them. 

Enough  has  been  said  to  indicate  that  appellants 
are  not  entitled  to  appeal  under  402  (b)  (1),  for  In¬ 
termountain  has  no  application  pending,  and  the 
applications  of  Pittsburgh  and  Head  of  the  Lakes 
have  not  been  acted  on.  Nor  is  there  any  claim  by 
any  of  appellants  under  402  (b)  (2)  that  they  will 
suffer  financial  or  economic  injury,  loss  of  patronage, 
or  loss  of  listening  audience.  Head  of  the  Lakes 
does  not  assert  that  it  will  suffer  any  electrical  inter- 
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ference  from  Waterbury’s  operations.  Intermoun¬ 
tain’s  claims  in  this  respect  are  general  *  *  * 

Only  Pittsburgh  makes  any  serious  charge  that  the 
grant  to  Waterburv  will  result  in  electrical  inter- 
ference.  As  to  this  charge,  the  evidence  unmistak¬ 
ably  shows  that  the  operations  of  Waterburv  on  the 
1290  frequency  at  250  watts  will  not  interfere  with 
Pittsburgh.  *  *  *  Hence ,  ice  think  Pittsburgh 

has  no  appeal  able  interest  which  we  mag  consider 
here.  [Italics  ours.] 

We  submit  that  the  fore  (joint)  decision  is  deter¬ 
minative  of  this  appeal,  and  that  on  this  authority 
alone  the  instant  appeal  should  be  dismissed. 

The  parallel  between  Pittsburgh’s  contentions 
(as  shown  by  the  Court  supra),  and  appellant’s  is 
clearly  drawn,  but  the  closing  paragraph  of  the 
Court's  opinion  disposes  of  a  further  question. 
For  Pittsburgh  claimed  procedural  irregularities 
on  the  part  of  the  Commission,  just  as  does  appel¬ 
lant.  As  to  this  the  Court  said: 

In  the  dew  we  hare  just  expressed,  it  is  clear  we 
hare  no  right  to  consider  the  claimed  irregularity  on 
the  part  of  the  Com  mission  in  first  denying  and  then 
granting  Waterbary's  application.  Ilowerer.  irregu¬ 
lar  the  action,  in  that  respect  may  be,  it  is  not  subject 
to  reriew.  [Italics  ours.] 

2.  The  Commission  properly  relied  on  the  testimony  of  its  official 
engineers  and  of  other  engineering  experts 

Appellant  intimates  that  there  is  some  disagree¬ 
ment  in  the  engineering  testimony.  A  painstaking 
analvsis  of  the  testimony  fails  to  show  any  sub- 
stantial  disagreement.  In  any  event,  however,  it 
was  not  error  for  the  Commission  to  rely  on  the 
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testimony  of  its  official  engineers  and  on  the  testi¬ 
mony  of  the  engineers  set  forth  in  the  record. 
Ansley  v.  Federal  Radio  Commission,  60  App.  D.  C. 
19,  46  F.  (2d)  600  (1930) ;  Havens  and  Martin  v. 
Federal  Radio  Comm  ission,  59  App.  D.  C.  393, 45  F. 
(2d)  295  (1930). 

3.  The  findings  of  fact  by  the  Commission,  supported  by  substantial 
evidence,  are  conclusive  and  should  be  sustained 

This  Court  has  held  that  “It  is  in  the  public  in¬ 
terest  that  it  (the  Commission)  should  not  be  im¬ 
peded  in  a  reasonable  exercise  of  its  discretion. 
The  public  interest  in  this  respect  far  outweighs 
the  private  interest  of  any  individual  applicant.” 

( Ileitmeycr  v.  Federal  Communications  Commis¬ 
sion ,95  F.  (2d)  91  (1937).)  We  respectfully  sub¬ 
mit  that  there  is  abundant  evidence  in  this  record 
to  support  the  Commission’s  findings  of  fact  and 
that  the  exercise  of  the  Commission's  discretion  in 
reaching  its  decision  on  the  basis  of  such  findings 
should  not  be  set  aside.  Section  402  (e)  of  the  Act 
(48  Stat.  1094)  provides  that  “the  review  of  the 
Court  shall  be  limited  to  questions  of  law  and  the 
findings  of  fact  by  the  Commission,  if  supported  by 
substantial  evidence,  shall  be  conclusive  unless  it 
shall  clearly  appear  that  the  findings  of  the  Com¬ 
mission  were  ai  bitrarv  or  canricious.”  This  provi- 
tion  was  interpreted  in  Federal  Radio  (' omm ission 
v.  A  el  son  Iirol  hers  Rond  and  Morhjai/e  Coin  pa  n  </, 
289  U.  S.  266  (1933). 
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III.  APPELLANT  HAS  BEEN  AFFORDED  A  FAIR 

HEARING 


1.  Appellant  had  full  and  complete  notice  of  all  issues  presented  and 

opportunity  to  be  heard 

Appellant  maintains  that  the  grant  of  the  appli¬ 
cation  of  the  intervener  on  such  terms  as  to  strike 
therefrom  the  factor  of  safety  especially  intro¬ 
duced  for  the  protection  of  the  service  of  WOW, 
was  to  deprive  WOW  of  a  fair  hearing.  We  have 
already  shown  that  WOW  has  not  been  deprived  of 
its  “factor  of  safetv”  because  interference  will  not 
be  produced  to  its  signal  as  a  result  of  the  grant 
complained  against.  But  because  of  misconceived 
contentions  made  by  appellant,  it  is  desirable  to 
point  out  certain  salient  facts  with  regard  to  the 
procedure  in  this  case. 

At  the  original  hearing  the  Commission  engineer 
testified  that  the  equipment  specified  complies  “en- 
tirelv  with  the  Commission’s  regulations  and 
should  permit  the  operation  satisfactorily”  (R. 
12S).  Furthermore,  no  interference  would  result 
to  WOW  from  the  operation  as  proposed  (R.  12S). 
The  proposed  antenna  site  was  described  (R.  112). 
The  Examiner  who  heard  the  case  recommended 
that  the  application  be  granted  (R.  ITS).  The  fact 
is.  therefore,  at  the  conclusion  of  the  first  hearing, 
that  there  was  no  legal  bar  to  favorable  action  upon 
the  intervener's  application.  The  Commission,  on 
February  S,  1936,  entered  its  order  granting  the 
application,  effective  April  7,  1936  (R.  188-189). 
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On  March  6,  1936,  the  appellant  filed  the  follow¬ 
ing  motion : 

This  motion  of  Woodmen  of  the  World  Life  Insur¬ 
ance  Association  relates  to  action  of  the  Broadcast 
Division  announced  February  8,  193(5,  granting  an 
application  of  WKZO.  Inc..  Kalamazoo,  Michigan, 
to  increase  its  hours  of  operation  from  daytime  to 
unlimited  time  at  the  frequency  590  kilocycles,  with 
evening  power  of  250  watts,  to  use  a  directional  an¬ 
tenna.  The  grant  was  made  '‘subject  to  Rules  131 
and  132.” 

This  motion  requests  that  the  Broadcast  division 
reconsider  its  action  and  reopen  this  case  for  further 
hearing. 

'File  reason  for  this  is  that  there  have  been  such 
changes  in  t lie  regulatory  and  allocation  situations 
and  such  changes  in  the  facts  since  the  application 
and  hearing  that  the  present  record  can  not  non'  he 
an  adequate  basis  for  a  decision.. 

I'he  interest  of  the  Woodmen  of  the  World  in  this 
matter  is  as  licensee  of  WOW,  a  full-time  radio  broad¬ 
casting  station  at  Omaha,  Nebraska.  545  miles  from 
WKZO,  and  operating  at  the  frequency  involved,  590 
kilocycles.  The  Woodmen  contend  that  the  terms  of 
the  Division’s  order  of  February  8  are  such  as  (1)  to 
endanger  the  service  of  WOW  by  interference  and 
(2)  to  permanently  prevent  reasonable  and  necessary 
improvements  in  the  allocation  of  WOW  ( R.  189 
190).  |  Italics  ours.] 

Iii  an  attached  “Itemization  of  Material 
Changes  Since  tile  Application  and  Hearing"  ap¬ 
pellant  points  out  that  the  installation  proposed  by 
WKZO  and  granted  by  the  Commission  was  lawful 

flu*  Commission’s  proviso  as  to  Rule  132  (relating  to 
transmitter  and  audio  equipment)  is  not  challenged  by 
plaint  iff  and  will  not  he  discussed. 
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“At  the  times  of  application,  hearing,  examiner’s 
report,  and  oral  argument”  (R.  191).  Appellant 
contended  that  the  enactment  of  Rule  131  on  Oc¬ 
tober  15,  1935  (between  the  date  of  the  oral  argu¬ 
ment  and  the  Commission’s  decision),  set  up  new 
engineering  standards  which  required  that  a  fur¬ 
ther  hearing  be  held.  The  intervener  strongly 
opposed  this  motion  in  an  “Opposition  to  Respond¬ 
ent's  Motion  to  Reconsider  and  Reopen*’  filed  on 
March  14.  1936.  This  Opposition  recites,  in  brief, 
that  the  Commission  had  opportunity  to  give  the 
application  1  borough  study  and  consideration  before 
reaching  its  decision  of  February  S.  1936  (R.  200)  : 
that  there  is  no  merit  to  the  contention  that  the 
Commission's  Order  of  Februai  v  8  endangered  the 
service  of  WOW  by  interference  (R.  201);  that 
there  is  no  merit  to  the  contention  that  the  Com¬ 


mission's  Order  of  Februnrv  8  will  prevent  reason- 
able  and  necessarv  improvements  in  the  allocation 
of  WOW  (R.  198);  and  that  “WOW  need  not  con¬ 
cern  itself  with  its  own  interference  producing 
potentialities”  (R.  203). 

With  these  two  pleadings  before  it.  the  Commis¬ 
sion  on  Mav  1.  1936.  “granted  the  motion  filed  bv 

•  *  A 

Woodmen  of  the  World  Life  Insurance  Association, 
reconsidered  its  action  of  February  8,  1936,  in 
granting  the  above  application  and  vacated  said 
order,  and  remanded  said  a /tpl iral ion  la  Ihc  docket 
for  furl  her  hearing y”  (R.  206-207).  [  Italics  ours.] 

The  Commission  thereupon  served  notice  of  the 
fui-tlier  hearing  on  all  interested  parties  which 
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speeded,  among  other  issues,  the  following:  “To 
determine  whether  interference  will  result  from  the 
granting  of  the  application;  because  of  the  pend¬ 
ency  of  other  applications  with  which  conflict  may 
be  had  by  reason  of  interference,  *  *  * ;  to  de¬ 

termine  whether  the  applicant  has  made  reasonable 
use  of  its  present  assignment ;  to  determine 
whether  the  proposed  antenna  will  comply  with 
requirements  of  Rule  131;  to  determine  whether 
the  granting  of  the  application  is  in  accordance 
with  good  engineering  practice"  (R.  207-208). 

This  heaving  notice,  therefore ,  square!//  stated 
all  of  the  issues  raised  hg  appellant  in  its  petition 
for  a  further  hearing. 

The  intervener  filed  an  Appearance  and  a  State¬ 
ment  of  Facts  to  be  Proved  which  was  served  upon 
the  appellant,  in  which  it  specifically  met  all  of  the 
issues  in  the  Commission’s  Notice  of  Hearing  and 
averred  that  it  would  establish  facts  in  conformity 
therewith  (R.  210-211).  Appellant  then  filed  an 
Answer  wherein  it  controverted  tin*  intervener's 
Appearance  and  Statement  of  Facts  to  be  Proved 
(R.  212-214). 

It  is  difficult  to  conceive  of  a  case  coining  to 
further  hearing  upon  issues  more  precisely  de¬ 
fined  or  positively  met. 

•  «/ 

Then  followed  the  lengthv  further  hearing  in 
which  counsel  for  the  appellant  was  given  the  wid¬ 
est  latitude  in  introducing  evidence,  and  cross  ex¬ 
amining  witnesses  offered  on  behalf  of  the  inter¬ 
vener  (R.  216-305). 
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We  submit  that  fullest  possible  notice  and  most 
ample  opportunity  to  be  heard  were  accorded  all 
parties  in  this  case,  and  we  earnestly  maintain  that 
the  record  indisputably  refutes  the  claim  that  a  full 
and  fair  opportunity  to  be  heard  w’as  not  afforded 
all  parties  to  this  proceeding.  These  are  the  essen¬ 
tials  of  a  fair  hearing  ( Simon  v.  Craft ,  182  U.  S. 
427  (1901) ).  The  appellant  really  asserts  a  techni¬ 
cal  procedural  objection,  i.  e.,  that  intervener  should 
have  amended  its  application  to  specify  a  definite 
antenna  site  and  to  specify  an  antenna  of  the  height 
required  by  Rule  131. 

Appellant  admits,  nevertheless,  that  such  amend¬ 
ment  was  not  required  when  the  application  was 
filed,  when  the  original  hearing  thereon  was  held, 
when  the  first  examiner’s  report  recommending 
grant  was  filed,  and  when  oral  argument  was  first 
heard  by  the  Commission  (R.  191).  Under  such 
circumstances,  the  Commission  for  a  second  time 
granted  the  application  on  the  basis  of  what  is 
unquestionably  “a  frank,  candid,  and  honest  dis¬ 
closure  of  the  facts”  ( Great  Western  Broadcasting 
Association,  Inc.  v.  Federal  Communications  Com¬ 
mission,  94  F.  (2d)  244  (1937). 

As  shown  above,  between  the  date  of  oral  argu¬ 
ment  (January  16,  1935)  and  the  date  of  decision 
(February  8,  1936),  the  Commission  promulgated 
Rule  131  (October  15,  1935)  requiring  more  effi¬ 
cient  radiating  systems.  This  was  lawful,  as  the 
Commission  “is  fully  authorized  to  increase,  by 
regulation,  the  requirements  previously  imposed  if 
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the  public  interest  requires”  ( Heitmeyer  v.  Federal 
Communications  Commission,  95  F.  (2d)  91 
(1937).  Also,  in  the  same  interim  (on  January 
21,  1936),  the  Commission  adopted  a  regulation 
requiring  that  definite  antenna  sites  be  specified 
in  applications.  To  effectuate  these  new  regula¬ 
tions,  the  Commission  included  provisos  in  its 
grant  of  February  8,  1936  requiring  (1)  that  the 
antenna  conform  to  Rule  131  and  (2)  that  the 
Commission  approve  the  exact  site  of  transmitter. 
Pursuant  to  the  latter  proviso,  the  Commission 
sent  the  following  letter : 

February  26,  1936. 

WKZO,  Incorporated, 

12  If  West  Michigan  St.,  Kalamazoo ,  Michigan. 

Gentlemen  :  The  Commission,  on  February  8, 1936, 
granted  application  for  construction  permit,  File  No. 
2-P-B-3134,  to  make  changes  in  equipment,  change 
power  to  250  watts  night,  1  kilowatt  day,  change 
hours  of  operation  to  unlimited  time,  move  transmit¬ 
ter  (exact  site  to  be  determined  subject  to  the  Com¬ 
mission’s  approval),  employing  directional  antenna. 
The  application  was  granted  subject  to  Rules  131  and 
132. 

The  issuance  of  the  authorization  will  be  withheld 
pending  the  filing  and  approval  of  the  Commission 
of  an  application  for  modification  of  construction  per¬ 
mit,  specifying  the  proposed  transmitter  location  and 
antenna. 

The  necessary  forms  are  enclosed  for  your  con¬ 
venience  in  filing  and  should  be  completed  in  full 
and  filed  in  duplicate. 

Very  truly  yours, 

(Sgd.)  Herbert  L.  Pettey, 

Secretary. 


Ends. 


(R.  284-285.) 
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Intervener  was  thereby  required  to  conform  to 
regulations  adopted  long  after  the  record  of  the 
hearing  on  its  application  was  closed. 

Thereupon  WOW  moved  for  a  further  hearing, 
supra,  on  the  grounds  that  this  forced  compliance 
shown  in  the  order  might  result  in  interference  to 
its  signal.  To  make  sure  that  WOW  would  not  be 
adversely  affected,  the  Commission  ordered  the 
further  hearing.  Under  these  circumstances, 
WKZO  was  not  required  to  amend  its  application. 
The  changed  status  resulted  from  subsequent  exer¬ 
cise  of  the  Commission’s  regulatory  powers,  and 
was  so  considered  by  all  parties  when  the  case  was 
redesignated  for  further  hearing.  This  is  shown 
by  the  appellant’s  motion  for  further  hearing,  the 
issues,  the  intervener’s  Appearance  and  the  appel¬ 
lant’s  Answer.  Only  after  the  taking  of  consider¬ 
able  testimony  was  the  question  of  amendment 
raised  (R.  227). 

The  Commission,  in  its  decision,  ruled  that  un¬ 
der  the  special  circumstances  of  this  case  the  in¬ 
tervener  was  not  required  to  amend  (R.  325-326) 
and  pointed  out  that  appellant  had  notice  of  the 
pertinent  issues  and  opportunity  to  prepare  for 
rebuttal  of  any  testimony  presented  thereon  by  in¬ 
tervener.  Moreover,  as  heretofore  shown,  the  ap¬ 
pellant  has  been  in  no  way  adversely  affected. 

2.  The  order  of  the  Commission  granting  intervener’s  application 

effectively  protects  WOW 

The  Commission’s  order  granting  intervener’s 
application  recites  that  the  directional  antenna  is 
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“subject  to  Rule  131  and  Commission  approval.” 
What  does  this  mean?  Simply  this:  “The  is¬ 
suance  of  the  authorization  will  be  withheld  pend¬ 
ing  the  filing  and  approval  of  the  Commission  of 
an  application  for  modification  of  construction 
permit,  specifying  the  proposed  transmitter  loca¬ 
tion  and  antenna”  (R.  285). 

This  precaution  is  taken  by  the  Commission  to 
insure  operating  performance  in  accordance  with 
the  record  and  the  regulations.  Requiring  the  fil¬ 
ing  and  approval  of  the  modification  of  construc¬ 
tion  permit  in  cases  such  as  this  is  the  machinery 
whereby  the  Commission  protects  other  licensees 
and  assures  high  class  broadcasting  reception  for 
the  public. 

3.  Appellant  has  not  been  prejudiced  in  any  respect 

The  appellant  contends  that  it  was  prejudiced 
because  the  examiner  did  not  rule  on  the  admissibil¬ 
ity  of  certain  evidence,  and  since  the  time  of  hear¬ 
ing  no  specific  ruling  has  been  made  by  the  Com¬ 
mission. 

At  the  outset  it  should  be  noted  that  the  appel¬ 
lant  is  urging  this  point  for  the  first  time  in  its 
brief.  The  point  was  not  made  by  appellant  (1) 
in  its  exceptions  to  the  Examiner’s  Report,  (2)  in 
its  Petition  for  Rehearing,  (3)  in  its  request  for 
oral  argument  filed  after  the  dismissal  of  its  first 
appeal,  (4)  in  its  request  for  leave  to  amend  mo¬ 
tion  for  rehearing,  and  (5)  in  its  “Reasons  for  Ap¬ 
peal  ’  ’  herein.  Of  course  the  appellant  cannot  raise 
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the  point  as  an  afterthought  for  the  first  time  in 
its  brief. 

This  evidence  in  question  was  all  introduced  at 
the  second  hearing  and  was  concerned  with  show¬ 
ing  the  fact  that  no  objectionable  interference 
would  result  to  WOW  if  the  height  of  the  proposed 
antenna  were  increased  to  conform  to  the  require¬ 
ments  of  Rule  131. 

This  evidence  was  necessary  to  determine  at  least 
two  issues  on  which  the  hearing  was  held,  namely, 
“2.  To  determine  whether  interference  will  result 
from  the  granting  of  the  application”  and  “5.  To 
determine  whether  the  proposed  antenna  will  com¬ 
ply  with  the  requirements  of  Rule  131,”  and  the 
evidence  was  undoubtedly  material,  relevant,  and 
competent  and  to  rule  it  out  would  have  been 
erroneous. 

A  mere  reading  of  the  testimony  shows  that  ap¬ 
pellant  was  in  no  way  prejudiced  as  it  was  afforded 
and  actually  exercised  full  latitude  in  examining  all 
witnesses  and  in  producing  testimony  of  its  own. 
Appellant  endeavored  to  show  matters  adverse  to 
the  intervener  pursuant  to  the  issues,  but  in  this  it 
wholly  failed  although  in  no  way  restrained  by  any 
ruling. 

To  dispose  of  the  contention  of  appellant  it  is 
not  necessary  to  examine  into  the  powers  which 
may  be  exercised  by  an  examiner.  It  is  sufficient 
to  point  out,  as  did  the  Supreme  Court  in  Federal 
Radio  Commission  v.  Nelson  Brothers  Bond  and 
Mortgage  Company ,  289  U.  S.  266  (1933),  that  “the 
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Commission  had  the  responsibility  of  decision  and 
was  not  only  at  liberty  but  was  required  to  reach  its 
own  conclusions  upon  the  evidence.” 

The  Commission’s  findings  show  that  it  consid¬ 
ered  the  evidence  in  question,  and  thus  it  is  clear 
that  the  evidence  was  admitted.  The  law  is  clear, 
and  the  following  case  is  cited  merely  by  way  of 
illustration.  In  Borough  of  Roselle  Park  v.  Board 
of  Public  Utility  Commissioners,  144  Atl.  623,  627 
(N.  J.  1929)  several  reasons  were  given  on  appeal 
for  reversal  of  the  Commission  among  which  was : 

First.  That  an  application  was  made  at  the  end  of 
petitioners’  case  to  dismiss  the  petition  because  of 
lack  of  proof  to  support  it ;  and  that  the  causes  of  the 
trolley  company  and  the  bus  company  be  severed  and 
each  acted  on  separately.  Such  motions  were  not 
acted  on  at  the  time  made,  and  have  not  been  passed 
upon  or  determined  at  any  time,  and  this  was  error. 

With  this  we  do  not  agree.  The  fact  that  the  board 
proceeded  to  a  determination  of  the  matter  was  tanta¬ 
mount  to  a  denial  of  the  motions  and  lack  of  the  mere 
formality  of  expressly  denying  the  same  certainly 
worked  no  prejudicial  harm  to  the  prosecutors  if  a 
denial  of  the  motions  was  justified. 

We  have  shown  that  appellant  had  full  notice  of 
all  the  issues  involved  in  this  proceeding,  ample 
opportunity  to  be  heard  and  that  the  Commission 
order  granting  the  application  is  protective  of 
appellant’s  interest.  We  also  maintain  that  the 
Commission’s  findings  of  fact  and  grounds  for 
decision  are  abundantly  supported  by  the  evidence. 

We  are  mindful  of  the  standard  laid  down  by 
the  Court  in  Missouri  Broadcasting  Corporation  v. 
Federal  Communications  Commission,  94  F.  (2d) 
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623  (1937)  relating  to  the  time  when  the  Commis¬ 
sion  should  state  the  reasons  for  its  decision.  The 
standard  was  announced  for  the  guidance  of  par¬ 
ties  “on  future  appeals.” 

In  the  instant  case  (as  heretofore  shown)  the 
order  granting  the  intervener’s  application  was 
entered  on  April  27,  1937,  effective  June  8,  1937. 
On  said  effective  date  the  Commission’s  findings 
were  published.  Section  402  (c)  of  the  Act  (48 
Stat.  1093)  provides  that  an  appeal  may  be  taken 
to  this  court  “within  twenty  days  after  the  decision 
complained  of  is  effective  .”  Section  405  of  the  Act 
(48  Stat.  1095)  provides  that  rehearing  of  a  deci¬ 
sion  may  be  applied  for  within  “twenty  days  after 
the  effective  date  thereof.”  Clearly  the  appellant 
had  twenty  days  in  which  to  apply  for  a  rehearing 
or  appeal  after  the  adoption  of  the  Commission’s 
findings  of  fact  and  grounds  for  decision.  It  has 
pursued  both  remedies. 

Appellant’s  Motion  for  Rehearing  (R.  333-340) 
was  dated  June  21, 1937,  or  thirteen  days  after  said 
findings  and  grounds  for  decision  were  published, 
and  the  motion  itself  recites  that  the  Commission’s 
opinion  was  published  (R.  334). 

These  facts  disclose,  therefore,  that  the  appellant 
“was  full  handed  with  knowledge  of  the  reasons  for 
the  Commission’s  decision”  when  the  rehearing 
was  requested  and  the  appeal  taken,  and  if  there 
was  any  error  it  was  harmless  (Missouri  Broad¬ 
casting  Company,  supra). 
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IV.  THE  COMMISSION  HAS  CORRECTLY  APPLIED 
THE  STATUTORY  STANDARD  OF  PUBLIC 
INTEREST,  CONVENIENCE,  AND  NECESSITY, 
AND  ITS  FINDINGS  ARE  ADEQUATE  AND  SUP¬ 
PORTED  BY  SUBSTANTIAL  EVIDENCE 

1.  Kalamazoo,  Michigan,  has  no  primary  nighttime  radiobroadcast 
service  and  there  is  urgent  public  need  for  such  service 

The  Commission  found  that  Kalamazoo  “  re¬ 
ceives  no  primary  service  at  night”  (R.  329).  This 
finding  of  fact  is  uncontradicted  in  the  record.  At 
the  present  time,  Station  WKZO  (the  only  station 
licensed  for  operation  at  Kalamazoo)  (R.  60)  op¬ 
erates  daytime  hours  only  (R.  58).  The  Commis¬ 
sion  engineer  testified  that  Station  WELL  (operat¬ 
ing  at  Battle  Creek,  Michigan,  20  miles  air-line 
from  Kalamazoo)  would  render  some  service  out¬ 
side  of  Kalamazoo  in  an  easterly  direction  during 
daytime  hours,  but  it  would  deliver  no  satisfactory 
signal  to  Kalamazoo  at  night  nor  in  the  area  north, 
south,  or  west  of  Kalamazoo  (R.  261).  Stations 
WASH- WOOD  (located  at  Grand  Rapids,  Michi¬ 
gan,  more  than  40  miles  north  of  Kalamazoo  (R. 
259),  would  not  render  satisfactory  service  at  Kala¬ 
mazoo  at  any  time  but  would  give  a  degree  of 
service  to  the  area  north  of  Kalamazoo  (R.  261-2). 
The  only  other  service  available  to  Kalamazoo  is 
secondary  night  service  from  distant  clear  channel 
stations  (R.  259).  The  engineer  further  testified 
that  “the  best  service  they  [the  residents  of  Kala¬ 
mazoo]  receive  is  from  WKZO,  although  with  the 
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present  operating  conditions  at  WKZO  I  do  not 
believe  that  to  be  highly  satisfactory  service  even 
throughout  Kalamazoo ”  (R.  258-9).  [Emphasis 
supplied.]  Here  is  a  community,  therefore,  which 
does  not  receive  satisfactory  broadcast  service 
throughout  its  environs  at  any  time  and  at  night¬ 
time  no  primary  service  is  available. 

According  to  the  1930  Census,  the  population  of 
Kalamazoo  was  54,786.  Higher  estimates  of  the 
population  of  Kalamazoo  and  its  environs  appear 
in  the  record  (R.  59,  72,  73,  80,  81,  109,  111,  162). 
The  intervener  introduced  a  population  exhibit 
(No.  20,  R.  Ill,  161),  based  upon  the  1930  Census, 
which  shows  population  of  approximately  57,000 
within  the  limits  of  the  10  mv/m  contour  of  the 
proposed  station  ( operating  at  night  as  specified  in 
the  application)  70,000  within  the  2  mv/m  contour 
and  102,000  within  the  .5  mv/m  contour  (R.  Ill, 
161).  The  exhibit  and  the  testimony  submitted  in 
connection  therewith  were  received  in  evidence 
without  objection  from  appellant  (R.  Ill,  112.) 

Though  we  disregard  all  this  testimony  and  ac¬ 
cept  only  the  1930  Census  population  figure  for 
Kalamazoo,  we  still  have  before  us  the  urgent  prob¬ 
lem  of  furnishing  satisfactory  broadcast  service  to 
more  than  54,000  people  who  live  within  the  en¬ 
virons  of  one  of  the  important  cities  of  Michigan. 
In  General  Electric  Company  v.  Federal  Radio 
Commission,  58  App.  D.  C.  386, 31 F.  (2d)  630  (1929) 
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this  court  reversed  the  Commission’s  decision, 
which,  in  effect,  required  Station  WGY  (located 
at  Schenectady,  New  York)  to  cease  operating  at 
local  sunset  in  Oakland,  California,  so  that  inter¬ 
ference  to  Station  KGO  (located  in  Oakland) 
would  be  eliminated.  Both  stations  operated  on  the 
frequency  790  kc,  and  KGO  was  licensed  as  the 
“dominant,”  or  unlimited  time  station,  but  this 
court  pointed  out  that  many  people  depended  “in 
large  part”  upon  WGY  “for  reliable  and  regular 
broadcasting  service.”  With  regard  to  the  ques¬ 
tion  of  interference,  this  court  said:  “it  does  not 
appear,  however,  that  this  interference  would  com¬ 
pare  in  point  of  public  inconvenience  with  that 
resulting  from  the  silencing  of  WGY  after  sunset 
at  Oakland.” 

In  the  instant  case  the  intervener  has  proposed 
broadcast  service  for  Kalamazoo,  which  the  Com¬ 
mission,  after  holding  two  hearings  and  oral  argu¬ 
ment,  and  after  long  and  careful  consideration,  has 
found  satisfactory.  We  earnestly  submit  that 
there  is  ample  evidence  of  compelling  public  need 
for  the  service  proposed. 

In  this  connection  it  is  important  to  note  that  ap¬ 
pellant’s  station,  WOW,  is  located  at  Omaha, 
Nebraska.  That  city  receives  primary  service  from 
Station  WOW,  operating  unlimited  time,  and  from 
Station  WAAW,  operating  daytime  only  (R.  263, 
264).  It  was  also  shown  that  “Station  KOIL, 
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at  Council  Bluffs,  Iowa,  operating  with  1  kilo¬ 
watt  on  1260  kilocycles  and  having  22/>  kilowatts 
until  local  sunset,  would  also  render  generally 
satisfactory  service  throughout  Omaha.  Second¬ 
ary  service  from  the  various  distant  clear  channel 
stations  would  also  be  available  in  Omaha  at  night” 
(R.  264). 

2.  Granting  the  WKZO  application  results  in  nighttime  service  to 

Kalamazoo  and  in  increased  coverage,  both  day  and  night,  in  the 

Kalamazoo  area 

In  the  hearing  of  September  7,  1934,  intervener 
showed  the  proposed  directional  antenna  site  to  be 
celery  bogland  in  the  river  delta  to  the  north  of 
Kalamazoo — a  markedly  better  site  than  the  pres¬ 
ent  one  (R.  114) .  In  the  further  hearing  of  August 
11, 1936,  intervener  showed  that  the  proposed  direc¬ 
tional  antenna  site  is  to  be  muck-land,  about  2% 
miles  north  of  Kalamazoo  (R.  225,  226).  It  is  the 
same  site  shown  in  the  first  hearing  (R.  226)  and 
the  intervener  has  an  option  on  sufficient  ground 
to  install  the  directional  antenna  (R.  226). 

The  Commission  engineer  testified  that  if  the 
antenna  proposed  in  the  application  were  located 
on  the  site  above-described,  the  entire  town  would 
come  within  the  limit  of  acceptable  service  at  night 
(R.  263).  He  also  stated  that  if  the  proposed 
antenna  w'ere  increased  in  height  to  comply  with 
Rule  131  that  “the  useful  service  area  would  be  in¬ 
creased  without  the  production  of  objectionable 
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interference  to  the  service  or  normally  protected 
service  of  WOW  or  WEEI”  (R.  263)  .u 

Two  qualified  consulting  radio  engineers  (T.  A. 
M.  Craven,  R.  84-95,  126-127;  and  Glenn  D.  Gil- 
lett,  R.  110-125)  testified  as  to  the  proposed  an¬ 
tenna  characteristics  and  its  expected  coverage. 
Mr.  Gillett  showed  in  Exhibit  19  (R.  109-10,  170), 
which  was  admitted  in  evidence  without  objection, 
that  the  entire  City  of  Kalamazoo  would  be  in¬ 
cluded  at  nighttime  within  the  10  mv/m  contour 
of  the  station  operating  under  the  proposed  assign¬ 
ment,  and  that  the  2  mv/m  and  .5  mv/m  contours 
would  cover  appreciable  additional  territory.  His 
testimony  was  corroborated  by  the  Commission  en¬ 
gineer  who  stated  that  “the  predicted  pattern 

11  The  Examiner.  If  this  proposed  antenna  were  increased 
in  height  to  comply  with  Rule  131,  what  would  be  the 
result  ? 

The  Witness.  The  question  should  also  be  based  upon  the 
use  of  similar  antenna  with  similar  spacing  and  phasing,  but 
[not]  merely  an  increase  in  efficiency.  In  that  case,  the  use¬ 
ful  service  area  would  be  increased  without  the  production 
of  objectionable  interference  to  the  service  or  normally  pro¬ 
tected  service  of  WOW  or  WEEI.  *  *  * 

The  Examiner.  What  about  the  existing  service  ? 

The  Witness.  I  think  I  mentioned  WOW  and  WEEI.  I 
would  expect  no  objectionable  interference  to  those  stations 
nor  would  I  expect  any  to  the  station  at  Windsor,  Ontario, 
because  of  the  characteristics  of  the  proposed  directional 
antenna  in  so  far  as  the  comparative  radiation  pattern  is 
concerned. 

The  Examiner.  Do  you  mean  this  is  true  if  the  antenna 
were  increased  in  height? 

The  Witness.  Yes,  sir;  that  is  it. 
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could  be  easily  obtained  with  the  proposed  an¬ 
tenna”  (R.  133). 

On  redirect  examination  Mr.  Gillett  again  stated 
that  the  proposed  operation  would  result  in  “the 
entire  city  and  suburban  area  surrounding  the  city 
with  almost  no  exception”  receiving  adequate  serv¬ 
ice  at  night  (R.  123).  He  stated  that  “all  the  city 
limits  is  included  within  the  10  millivolt,  and  I 
think  all  the  residential  area,  with  very  little  ex¬ 
ception,  is  included  within  the  2  millivolt  meter 
which  is  required  for  a  high  grade  service”  (R. 
12:3-124).  During  daytime  hours  the  station’s 
field  strength  would  be  nearly  double  at  a  mile  and 
“the  coverage  of  Kalamazoo  in  the  residential  area 
would  be  even  more  increased  than  that”  (R.  113). 
Furthermore,  operation  at  the  proposed  location 
will  not  only  increase  antenna  efficiency,  but  it  will 
“entirely  remove  the  attenuation  on  the  average  for 
the  first  mile  or  two  from  one  to  three  miles  from 
the  antenna.  The  losses  in  that  area  within  three 
miles  are  appreciable”  (R.  113). 

We  respectfully  submit  that  the  evidence  is 
abundant  and  indisputable  in  showing  (1)  need  for 
the  service  proposed  and  (2)  that  the  entire  City 
of  Kalamazoo  will  be  served  both  day  and  night,  as 
well  as  an  additional  substantial  area. 

It  is  also  unquestionably  shown  in  the  record, 
and  the  Commission  so  found,  that  the  signal  of 
WKZO  will  be  limited  at  night.  The  greatest 
interference  will  come  from  WOW,  which,  if  oper- 
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ated  with  1  kw  as  now  licensed,  will  limit  the  signal 
of  WKZO  to  its  3.3  mv/m  contour  (R.  258). 

At  the  time  of  the  further  hearing  intervener 
had  purchased  a  new  1  kw  transmitter  (R.  229) 
which  cost  $12,600  (R.  233,  282).  This  transmitter 
was  licensed  for  use  on  December  1,  1936  (R.  327). 

3.  Ample  talent  is  available  and  the  proposed  program  service  is 

meritorious 

In  the  September  7,  1934  hearing,  intervener 
showed  that  during  the  course  of  a  week’s  broad¬ 
casting  (August  26-September  1,  1934)  the  station 
operated  83Vi>  hours.  During  that  week  53  per  cent 
of  the  time  was  divided  to  network  sustaining 12  pro¬ 
grams,  and  19  per  cent  to  local  sustaining  pro¬ 
grams  ;  4  per  cent  of  the  time  was  devoted  to  net¬ 
work  commercial  programs  and  24  per  cent  to  local 
commercial  programs  (R.  61).  WKZO  Exhibit 
No.  1,  which  details  the  programs  broadcast  day  by 
day  (R.  60,  141-149),  shows  that  programs  were 
broadcast  on  behalf  of  numerous  churches,  civic 
organizations,  and  governmental  agencies,  and  that 
news,  musical,  sports,  and  other  programs  of  gen¬ 
eral  interest  were  disseminated. 

WKZO  Exhibit  No.  3  (R.  63,  150-152)  shows 
that  the  station  regularly  broadcasts  programs 
sponsored  by  civic,  educational,  religious,  chari¬ 
table,  and  governmental  agencies  including  West¬ 
ern  State  Teachers’  College,  Kalamazoo  College, 
St.  Augustine  Academy,  Central  High  School, 


12  Noncommercial. 
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Ministerial  Association,  City  Health  Department, 
City  Police  Department,  U.  S.  Department  of  Agri¬ 
culture,  St.  Agnes  Foundling  Home,  Girl  Scouts, 
Kalamazoo  Tuberculosis  Association,  the  Commu¬ 
nity  Chest,  and  many  others.  The  Kalamazoo 
Symphony  Orchestra  broadcasts  5  concerts  per 
season,  the  J unior  Symphony  Orchestra  2  concerts 
per  season,  and  the  Kalamazoo  College  Violin  Oc¬ 
tette  2  concerts  per  season  (R.  157).  The  station 
carries  programs  originated  by  the  Michigan  net¬ 
work  (comprising  8  stations,  all  located  in  Michi¬ 
gan)  (R.  61)  and  the  Canadian  Broadcasting 
System  (R.  61). 

In  the  further  hearing  of  August  11, 1936,  it  was 
shown  that  the  station  also  broadcasts  sustaining 
programs  originated  by  the  National  Broadcasting 
Company  and  occasionally  those  originated  on  the 
Mutual  Network  (R.  222-231).  In  addition,  the 
station  uses  the  N.  B.  C.  transcription  service  (R. 
222).  During  the  week  of  July  19-25,  1936,  the 
station  was  on  the  air  91  hours  30  minutes.  Of  this 
time  18.7%  was  devoted  to  local  sustaining  pro¬ 
grams,  39%  to  network  sustaining,  23%  to  local 
commercial  and  19.3%  to  network  commercial 
(R.  277). 

WKZO  Exhibit  6  (R.  64,  157-160)  lists  a  large 
number  of  concert  groups,  instrumental  groups, 
vocal  ensembles,  instrumental  soloists,  vocal  solo¬ 
ists,  dance  orchestras,  and  other  “live  talent” 
available  in  Kalamazoo.  (See  also  WKZO  Ex¬ 
hibit  D, R.  223-224,  279-281.) 
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We  believe  the  record  shows,  and  the  appellant 
does  not  controvert  the  fact,  that  the  station’s  pro¬ 
gram  service  is  meritorious  and  ample  talent  is 
available. 

4.  Ample  commercial  support  is  available 

During  the  six  months’  period  ending  June  30, 
1936,  the  net  revenue  of  the  station  was  $21,480.09 ; 
the  total  operating  expenses  were  $17,812.00  and 
the  station’s  net  operating  profit  was  $3,668.09  (R. 
283).  The  station  has  approximately  75  active 
commercial  accounts  (R.  67).  There  is  no  other 
broadcast  station  in  Kalamazoo. 

5.  Intervener  is  legally,  financially,  technically,  and  otherwise 

qualified 

As  the  licensee  of  an  existing  station,  intervener’s 
qualifications  were  not  placed  in  issue  in  the  origi¬ 
nal  hearing  notice  (R.  32),  nor  in  the  notice  of  the 
further  hearing  (R.  207-208).  The  record  shows, 
however,  that  WKZO  is  a  Michigan  corporation 
(R.  224)  and  that  all  of  the  officers  and  stockholders 
are  citizens  of  the  United  States  (R.  224).  The  in¬ 
tervener  is  legally  qualified  to  receive  the  grant. 

Mr.  John  E.  Fetzer  owns  93  per  cent  of  the  in¬ 
tervener’s  stock.  The  intervener  is  shown  to  have 
a  cash  surplus,  as  of  June  30,  1936,  of  $12,705.50 
(a  corporate  balance  sheet  will  be  found  in  Record 
282-283).  With  regard  to  the  cost  of  the  new  in¬ 
stallation  necessary  to  effectuate  the  grant  herein, 
Mr.  Fetzer  testified  that  “We  have  sufficient  cash 
resources  on  hand;  the  station  is  operating  at  a 
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profit,  and  in  the  event  the  moneys  in  the  corpora¬ 
tion  are  not  immediately  available,  or  something 
might  happen  that  we  could  not  cover  it,  why  I 
would  personally  finance  this  project,  which  I  am 
able  to  do.”  Mr.  Fetzer  is  shown  to  have  among 
his  personal  assets,  exclusive  of  holdings  in  VVKZO, 
Inc.,  $25,000  in  cash  in  Kalamazoo  banks  and  ap¬ 
proximately  $16,000  additional  assets.  His  only 
liability  is  a  mortgage  on  real  estate  in  the  sum  of 
$2,000  (R.  283-284).  The  entire  cost  of  relocating 
the  transmitter,  purchasing  the  directional  an¬ 
tenna,  erecting  a  building  and  buying  land  will  be 
approximately  $21,000  (R.  228). 

In  view  of  the  current  profits  from  the  operation 
of  the  station  and  the  assets  shown  by  the  licensee 
corporation  and  its  principal  owner,  it  unquestion¬ 
ably  appears  that  the  intervener  is  financially  qual¬ 
ified  in  the  premises. 

The  President  and  General  Manager  of  the  in¬ 
tervener  (Mr.  Fetzer)  has  operated  Station 
WKZO  since  1931  (R.  58).  He  is  a  member  of 
radio  engineering  societies  and  has  studied  the 
technical  aspects  of  radio  broadcasting  in  institu¬ 
tions  of  higher  education  (R.  58).  The  station 
employs  a  general  manager,  a  program  director,  a 
production  manager,  2  regular  staff  announcers,  3 
operators,  3  salesmen,  2  secretaries,  and  1  plant 
caretaker  (R.  221).  The  intervener  is  technically 
qualified. 


61 

D.  CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  sub¬ 
mitted  that  the  appeal  be  dismissed  or  the  Commis¬ 
sion’s  decision  affirmed  in  all  respects. 

Federal  Communications  Commission, 


By  William  J.  Dempsey,  General  Counsel. 


Wm.  H.  Bauer,  Assistant  Counsel . 


Andrew  G.  Haley,  Assistant  Counsel . 
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FOB  THE  DISTRICT  OF  COLUMBIA 
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Woodmen  of  the  World  Life  Insurance  Association, 

Appellant, 

v. 

Federal  Communications  Commission,  Appellee ; 
WKZO,  Inc.,  a  Corporation,  Intervener. 


BRIEF  OF  WKZO,  INC.,  INTERVENER. 


BRIEF  ON  APPEAL. 

I.  PRELIMINARY  STATEMENT. 

The  application  involved  in  this  appeal  is  that  of 
WKZO,  Inc.,  owner  and  licensee  of  Radio  Broadcast 
Station  WKZO,  Kalamazoo,  Michigan.  WKZO  is  the 
only  station  in  Kalamazoo  and  is  the  only  station  ren¬ 
dering  primary  service  to  that  city  of  54,786  popula¬ 
tion.  It  is  forced  to  sign  off  at  sunset  in  Kalamazoo, 
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with  the  result  that  at  nighttime,  this  large  and  im¬ 
portant  city  has  no  primary  service.  This  was  found 
as  a  matter  of  fact  by  the  Commission  (R.  329).  This 
application,  for  authority  to  operate  at  night  and  to 
relocate  the  transmitter  was  dated  February  26,  1934, 
and  received  by  the  Commission  on  February  27,  1934. 
(R.  325)  Since  that  time,  the  application  has  been 
granted  three  times  by  the  Commission,  the  final  grant 
being  April  27,  1937.  (R.  322)  The  first  grant  was 
made  without  a  hearing  and  the  last  two  grants  fol¬ 
lowed  hearings  and  oral  arguments. 

The  frequency  of  590  kilocycles  is  one  which  has 
been  designated  as  a  regional  channel  by  the  Commis¬ 
sion.  At  the  present  time,  there  are  three  stations 
assigned  to  this  frequency  for  nighttime  operation  with 
a  power  of  1000  watts.  These  stations  are  KHQ,  Spo¬ 
kane,  Washington;  WOW,  Omaha,  Nebraska;  and 
WEEI,  Boston,  Massachusetts.  The  appellant  in  this 
case,  WOW,  Omaha,  Nebraska,  is  the  only  one  of  the 
three  stations  having  nighttime  hours  on  590  kilo¬ 
cycles  which  objects  to  the  WKZO  grant  by  the  Com¬ 
mission. 

From  the  outset,  KHQ,  Spokane,  Washington,  did 
not  oppose  the  granting  of  this  application.  WEEI,  of 
Boston,  opposed  the  application  at  the  outset  but  with¬ 
drew  its  objection  with  the  statement  “that  it  does 
not  desire  to  have  any  further  participation”  in  the 
cause  (R.  325).  In  spite  of  two  lengthy  hearings,  two 
oral  arguments  and  three  careful  reviews  by  the  Com¬ 
mission,  WOW  has  been  unable  to  show  the  Commis¬ 
sion  or  its  engineers  that  it  will  suffer  any  interfer¬ 
ence  from  the  grant  to  WKZO. 

WKZO  is  located  approximately  mid-way  between 
Boston  and  Omaha.  It  is  540  miles  from  WOW  in 
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Omaha  and  740  miles  from  WEEI  in  Boston.  In 
order  to  prevent  objectionable  interference  either  to 
Boston  or  to  Omaha,  the  applicant  proposed  the  use 
of  a  directional  antenna  at  night  which  would  suppress 
the  signal  in  the  direction  of  those  two  cities.  The 
Commission  found  that  the  use  of  this  directional  an¬ 
tenna  would  prevent  objectionable  interference  to  both 
WOW  and  WEEI,  and  the  final  order  of  the  Commis¬ 
sion  required  the  use  of  a  directional  antenna,  and 
under  the  practice  and  procedure  before  the  Commis¬ 
sion,  proof  of  performance  will  have  to  be  submitted 
to  the  Commission  prior  to  the  issuance  of  any  regular 
license  permitting  WKZO  to  operate  at  nighttime. 

II.  CHRONOLOGY  OF  THE  CASE. 

A  short  chronological  statement  of  the  proceedings 
before  the  Commission  will  be  helpful  in  the  considera¬ 
tion  of  this  case  on  appeal. 

March  1,  1934  Receipt  of  application  of  WKZO 

dated  Feb.  26,  1934,  acknowl¬ 
edged  by  Commission. 

May  15,  1934  Application  granted  without 

hearing. 

May  18,  1934  Grant  of  May  15  reconsidered 

and  application  designated  for 
hearing. 

Sept.  7,  1934  Hearing  on  application. 

Oct.  5,  1934  Examiner  recommends  grant. 

Jan.  16,  1935  Oral  Argument. 

Oct.  15,  1935  Commission  adopts  Rule  131. 

Feb.  8,  1936  Application  granted  by  Commis¬ 

sion  subject  to  Rule  131. 

May  1,  1936  Commission  grants  WOW’s  Mo¬ 
tion  to  reconsider  and  reopen. 
Grant  of  Feb.  8,  1936  rescinded 
and  case  remanded  for  further 
hearing. 
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Aug.  11,  1936  Second  hearing. 

Oct.  26,  1936  Second  favorable  Examiner’s 

Report. 

Feb.  4,  1937  Second  Oral  Argument. 

Apr.  27,  1937  Final  or  third  grant  of  the  ap¬ 
plication  subject  to  Rule  131. 

June  28,  1937  WOW  appealed. 

July  2,  1937  WKZO  intervened. 

Sept.  27,  1937  Request  for  stay  order  denied. 

June  15,  1938  Appeal  dismissed  on  jurisdic¬ 
tional  grounds. 

July  12,  1938  Second  appeal  by  WOW. 

From  the  above  chronology,  it  can  be  seen  that  the 
application  has  been  pending  before  the  Commission 
since  March  1,  1934,  and  has,  on  three  occasions,  been 
granted.  Two  formal  hearings  have  been  held  and 
the  Examiner  in  each  instance  has  recommended  the 
grant  of  the  application.  The  case  has  been  orally 
argued  before  the  Commission  twice  and  on  one  occa¬ 
sion  was  carefully  considered  by  the  Commission  for  a 
period  of  approximately  thirteen  months  before  fav¬ 
orable  action.  During  all  of  this  time,  since  March  1, 
1934,  WOW  has  attempted  to  convince  the  Examiner 
and  the  Commission  itself  that  it  would  be  harmed  by 
the  grant  of  this  application,  and  its  contentions,  being 
unsupported  by  evidence,  have  consistently  been  re¬ 
jected.  WOW  is  now  attempting  to  have  this  court  re¬ 
verse  the  deliberations  of  the  Commission,  its  technical 
experts  and  Examiners,  extending  over  a  period  of 
four  years,  nine  months  and  eleven  days.  The  findings 
of  the  Commission  are  amply  supported  by  technical 
testimony  and  evidence.  The  appellant  is  in  effect 
asking  this  court  to  weigh  the  technical  evidence  in  this 
case  and  to  substitute  its  judgment  for  the  judgment 
of  the  Commission  as  to  the  effect  to  be  given  to  this 
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technical  testimony  and  evidence.  The  appellant  is 
thereby  asking  the  court  to  disregard  the  statute  which 
provides  that  findings  of  fact  by  the  Commission,  if 
supported  by  substantial  evidence  are  binding  upon 
the  court.  It  is  for  the  Commission  and  not  the  court 
to  make  findings  of  fact. 

in.  APPELLANT’S  ASSIGNMENT  OF  ERRORS. 

(Reasons  for  Appeal) 

The  reasons  for  appeal  assigned  by  the  appellant 
are  on  pages  7  and  8  of  the  Record.  If  we  correlate 
these  reasons  for  appeal  and  strip  them  of  unnecessary 
verbiage  we  find  the  appellant  claims  the  Commission 
erred  in  the  following  particulars: 

1.  The  Commission  failed  to  observe  its  own  rules. 

2.  The  Commission  did  not  construe  or  apply  Rule 
131  in  the  harsh  manner  insisted  upon  by  the 
appellant. 

3.  The  grant  of  the  WKZO  application  may  pos¬ 
sibly  interfere  with  the  grant  of  an  application 
which  WOW  intends  to  prosecute  if  the  policy 
of  the  Commission  as  enunciated  in  Rule  120  is 
changed  at  some  time  in  the  future. 

4.  The  appellant  did  not  have  lawful  notice  and 
an  opportunity  to  be  heard. 

5.  There  is  no  evidence  to  support  the  finding  by 
the  Commission  that  WKZO  can  operate  night¬ 
time  without  objectionable  interference  to  WOW. 

On  page  35  of  appellant’s  brief  is  an  outline  of  its 
argument  on  this  appeal.  If  we  compare  the  reasons 
for  appeal  (R.  7  and  8)  with  the  outline  of  the  argu¬ 
ment  made  by  the  appellant  (Appellant’s  brief  35)  we 
find  that  it  is  extremely  difficult  to  realize  that  the  two 
statements  refer  to  the  same  case. 
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IV.  STATUTE  AUTHORIZING  APPEAL. 

Section  402(b)  of  the  Communications  Act  of  1934 
as  Amended  provides  that  an  appeal  may  be  taken : 

“(1)  By  any  applicant  for  a  construction  per¬ 
mit  for  a  radio  station,  or  for  a  radio  station  li¬ 
cense,  or  for  renewal  of  an  existing  radio  station 
license,  or  for  modification  of  an  existing  radio 
station  license,  whose  application  is  refused  by  the 
Commission. 

“(2)  By  any  other  person  aggrieved  or  whose 
interests  are  adverselv  affected  bv  anv  decision 
of  the  Commission  granting  or  refusing  any  such 
application.’ ’ 

WOW  does  not  claim  that  the  Commission  has  re¬ 
fused  its  application  for  a  construction  permit  or  for 
renewal  or  modification  of  an  existing  license.  Hence, 
WOW,  on  this  record,  has  no  right  under  the  law 
to  prosecute  an  appeal  under  the  provisions  of  Sec¬ 
tion  402(b)(1)  of  the  Act;  and  it  can  only  assert  a 
right  to  appeal  by  virtue  of  the  provisions  of  Section 
402(b)(2)  of  the  Act.  This  it  can  do  only  by  showing 
that  it  is  aggrieved  or  that  its  interests  are  adversely 
affected  by  the  decision  of  the  Commission  in  granting 
the  WKZO  application. 

In  order  to  show  that  it  is  aggrieved  or  that  its  in¬ 
terests  are  adversely  affected  by  the  action  of  the  Com¬ 
mission  in  this  case,  WOW  must  show  that  its  financial 
or  economic  interests  are  endangered  or  that  there  will 
be  objectionable  interference  to  the  WOW  signal. 
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V.  TEE  INTERESTS  OF  WOW  ARE  NOT  ADVER¬ 
SELY  AFFECTED  AND  IT  IS  NOT  AGGRIEVED 
WITHIN  THE  MEANING  OF  THE  STATUTE 
AS  DEFINED  BY  DECISIONS  OF  THIS  COURT. 

Inter  mountain  Broadcasting  Carp.  v.  F.  C.  C., 
94  Fed.  (2d)  244; 

Pulitzer  v.  F.  C.  C.,  94  Fed.  (2d)  249; 

Pittsburgh  Radio  Supply  House  v.  F.  C.  C.,  98 
Fed.  (2d)  303. 

a.  WOW  Has  no  Economic  or  Financial  Interests  in 

the  Kalamazoo  Area. 

The  evidence  is  that  WOW  does  not  lay  down  a  sig¬ 
nal  in  Kalamazoo  that  can  be  measured  (R.  99,  175). 
The  testimony  of  Craven,  Gillett,  Barron  and  Davis — 
all  qualified  expert  engineers — is  that  the  WKZO  sig¬ 
nal  in  the  direction  of  Omaha  will  be  suppressed  so 
that  it  will  cause  no  interference  to  the  WOW  signal. 
(R.  88,  91,  92,  117,  118,  123,  128,  133,  175,  258,  261,  263, 
266)  The  result  is  that  the  radiation  from  WKZO 
cannot  in  any  manner  restrict  the  area  which  WOW 
does  serve.  The  basic  economic  interest  which  a  radio 
station  can  have  in  a  given  community  must  be  founded 
upon  its  ability  to  secure  advertising  revenue  from 
that  community.  It  is  apparent  that  a  station  cannot 
secure  any  advertising  revenue  from  a  community  if 
its  signal  in  that  community  is  so  weak  that  it  cannot 
even  be  measured,  much  less  heard  (R.  99,  175,  239). 
It  is  thus  apparent,  that  WOW  cannot  have  any  finan¬ 
cial  or  economic  interest  in  the  Kalamazoo  area.  In¬ 
deed,  WOW  has  never  claimed  before  the  Commission 
or  in  this  court  that  it  has  any  economic  or  financial 
interest  in  the  Kalamazoo  area  or  that  it  is  financially 
or  economically  aggrieved  by  the  grant  to  WKZO. 


8 


There  is  ample  testimony  to  show  that  the  direc¬ 
tional  antenna  to  be  installed  by  WKZO  will  suppress 
the  signal  in  the  direction  of  Omaha  so  that  WOW  will 
suffer  no  interference  as  a  result  of  the  grant  to 
WKZO.  This  was  the  uncontradicted  testimony  of 
Craven,  Gillett,  Barron  and  Davis,  all  qualified  expert 
engineers  (R.  88,  91,  92, 117, 118, 123, 128, 133,  175,  258, 
261,  263,  266). 

Commander  Craven,  who  designed  the  directional 
antenna  plan  for  WKZO,  testified  (R.  88)  that  in  his 
opinion 

“.  .  .  there  is  no  probability  of  objectionable 
interference  from  WKZO  to  the  good  service  areas 
of  either  WEEI  or  WOW  during  the  dav  or 
night.” 

Mr.  Barron,  an  engineer  employed  by  the  Commis¬ 
sion,  testified  (R.  127)  that  the  proposed  directional  an¬ 
tenna  system  would  restrict  the  radiation  in  the  direc¬ 
tions  of  WOW,  Omaha,  and  WEEI,  Boston,  and  would 
eliminate  any  question  of  interference  being  caused  by 
station  WKZO  within  the  primary  service  area  of 
WOW,  Omaha,  or  WEEI,  Boston.  He  further  testi¬ 
fied  that  the  proposed  changes  in  equipment  comply 
entirely  with  the  Commission’s  regulations  and  would 
permit  the  satisfactory  operation  of  WKZO  (R.  128). 

Mr.  Plummer,  a  radio  engineer,  made  field  tests  in 
the  vicinity  of  Kalamazoo.  He  testified  (R.  99)  that 
he  was  able  to  detect  the  signal  of  WOW 

“.  .  .  but  they  were  so  far  in  the  background 
that  it  was  impossible  to  measure  them.  They 
were  all  below  ten  microvolts  per  meter.” 

Mr.  Gillett,  another  radio  engineer,  testified  (R.  Ill, 
112)  that  there  is  no  station  under  the  accepted  stand- 
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ards  of  the  Commission’s  engineering  staff  which  can 
be  classified  as  having  a  primary  service  within  even 
the  rural  areas  surrounding  Kalamazoo. 

Mr.  Gillett  further  testified  (R.  117,  118  and  123) 
that  in  the  direction  in  which  the  signal  is  to  be  sup¬ 
pressed,  that  is,  east  and  west,  there  would  be  prac¬ 
tically  no  signal  from  WKZO. 

Mr.  Barron  further  testified  (R.  133)  that  the  pro¬ 
posed  directional  antenna  plan  appears  to  be  of  a  satis¬ 
factory  design  and  it  would  be  expected  to  operate  in 
accordance  with  the  prediction  made  for  it. 

Mr.  Davis,  an  engineer  employed  by  the  Commission, 
testified  (R.  258,  261,  263,  266)  that  if  the  proposed 
antenna  were  built  to  comply  with  Rule  131,  neither 
WOW  nor  WEEI  would  suffer  objectionable  inter¬ 
ference. 

VI.  A  GRANT  SUBJECT  TO  COMPLIANCE  WITH 
RULE  131  DOES  NOT  ADVERSELY  AFEECT 
THE  APPELLANT. 

As  shown  by  the  Record,  the  WKZO  application  was 
filed  with  the  Commission  on  March  1,  1934.  It  was 
first  granted  without  a  hearing.  The  Commission  then 
reconsidered  its  action  and  designated  the  matter  for 
hearing.  The  application  was  heard  before  an  Ex¬ 
aminer.  The  Examiner  filed  his  report,  recommending 
that  the  application  be  granted  and  the  case  was  argued 
and  submitted  to  the  Commission  on  exceptions  under 
date  of  January  16,  1935.  On  October,  15,  1935,  ten 
months  after  the  case  had  been  submitted  to  the  Com¬ 
mission  for  decision,  the  Commission  adopted  Rule  131. 
Four  months  later  the  Commission  granted  the  appli¬ 
cation  the  second  time,  subject  to  the  condition  that  we 
comply  with  the  requirements  of  Rule  131. 
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Rule  131,  in  effect,  required  any  station  operating  on 
the  frequency  of  590  kilocycles,  which  should  thereafter 
make  any  change  in  its  operating  assignment,  to  con¬ 
struct  an  antenna  with  a  minimum  height  of  257  feet 
(R.  191,  192). 

When  the  Commission  adopted  Rule  131,  it  knew  the 
stations  to  which  that  rule  should  be  applied.  Its  de¬ 
termination  that  Rule  131  did  not  apply  to  pending  ap¬ 
plications  but  should  affect  applications  filed  subse¬ 
quent  to  the  adoption  of  the  Rule  should  be  followed  by 
the  court  unless  it  is  apparent  that  the  Commission 
has  acted  in  a  purely  arbitrary  manner.  Duncans 
Heirs  v.  United  States ,  7  Peter  435;  Welch  v.  Lynch , 
30  App.  D.  C.  122. 

In  Simmoms  v.  Morrison ,  13  App.  D.  C.  161,  this 
court  said : 

“Now,  as  to  the  construction  of  a  rule  of  court, 
and  as  to  its  scope  and  purpose,  great  weight  is 
to  be  given  to  the  opinion  of  the  court  by  which  it 
has  been  promulgated  and  whose  practice  it  has 
been  intended  to  regulate;  and  if  we  had  any  doubt 
upon  the  subject,  we  would  be  disposed  to  resolve 
the  doubt  in  favor  of  the  construction  thus  given.” 

a.  Statement  of  Issues  on  Hearing  of  August  11,  1936. 

On  July  10,  1936,  the  Commission,  at  the  request  of 
WOW,  designated  the  WKZO  application  for  further 
hearing  to  determine,  among  other  things,  whether  any 
interference  would  result  in  the  granting  of  the  appli¬ 
cation;  whether  WKZO  would  build  an  antenna  which 
complied  with  Rule  131;  whether  the  granting  of  the 
application  would  be  in  accordance  with  good  engineer¬ 
ing  practice  (R.  207,  208).  On  July  27,  1936,  WKZO 
entered  its  appearance,  and,  in  accordance  with  the 
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practice  before  the  Commission,  it  also  filed  a  state¬ 
ment  of  the  facts  to  be  proved  at  the  hearing.  Among 
other  things,  WKZO  stated  that  it  would  prove  that  the 
granting  of  the  application  would  not  result  in  objec¬ 
tionable  interference  to  any  station ;  that  in  construct¬ 
ing  its  new  antenna,  it  would  comply  with  the  require¬ 
ments  of  Rule  131 ;  and  that  the  granting  of  the  appli¬ 
cation  would  be  in  accordance  with  good  engineering 
practice  (R.  210,  211). 

On  August  4,  1936,  WOW  filed  its  answer  to  the  ap¬ 
pearance  and  statement  of  WKZO  (R.  211,  214).  In 
its  answer,  WOW  asserted  that  the  WKZO  antenna 
“cannot  be  constructed  or  used  without  a  violation  of 
paragraph  131  of  the  Rules.”  It  also  asserted  that 
“the  applicant  is  without  such  technical  proficiency  as 
should  be  shown  by  an  applicant  proposing  to  use  a 
directional  antenna.”  It  also  asserted  “that  there  is 
danger  that  the  operation  of  the  proposed  directional 
antenna  will  be  irregular  and  uncontrolled  and  that 
real  and  substantial  interference  will  be  caused  from 
time  to  time  to  the  service  of  stations  operating  at 
590  kc.  and  adjacent  frequencies.” 

These  are  clear  and  distinct  issues  and  these  were 
the  issues  which  the  Commission  directed  the  Exami¬ 
ner  to  hear.  These  are  also  the  issues  WOW  recog¬ 
nized  it  would  be  called  upon  to  meet  at  the  hearing. 
These  are  the  issues  which  the  Examiner  considered  in 
his  report  wherein  he  recommended  approval  of  the 
WKZO  grant  (R.  306-314).  These  are  the  issues  which 
WOW  considered  when  it  filed  exceptions  to  the  Ex¬ 
aminer’s  report  (R.  315).  These  are  the  issues  which 
the  Commission  considered  when  it  made  its  final  de¬ 
cision  in  the  case  (R.  323).  The  applicant  now  seeks  to 
create  the  impression  that  its  interests  have  been  ad- 
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verscly  affected  by  a  consideration  and  determination 
of  these  issues  by  the  Commission. 

The  Commission,  in  its  Decision  (R.  320),  stated 
that  “the  respondent  (WOW)  under  these  circum¬ 
stances  cannot  be  said  to  have  been  aggrieved  or  ad¬ 
versely  affected  as  they  had  notice  of  the  issue  and  op¬ 
portunity  to  prepare  for  rebuttal  of  any  testimony  pre¬ 
sented  thereon  by  the  applicant."  The  Record  shows 
that  although  WOW  by  its  answer  distinctly  raised  the 
issue,  it  did  not  produce  any  testimony  to  show  that 
interference  would  result  to  WOW  from  the  grant¬ 


ing  of  the  WKZO  application.  In  fact,  WOW  pro¬ 
duced  an  engineer  to  testify  in  this  case.  On  cross- 


examination  (R.  2’>4),  W'OW's  engineer  was  asked  this 


question : 


“J)o  you  have  any  doubt  in  your  mind  that  there 
is  an  antenna  system  that  can  be  produced  for 
Kalamazoo  that  would  afford  protection  to  the 
WOW'  .-)()( )  microvolt  line,  assuming  they  are  en¬ 
tiled  to  that  at  night 


The  question  was  answered  (  R.  2.V)) 

“I  will  have  to  answer  your  question  in  the 
affirmative,  of  course,  that  an  antenna  system  could 
be  designed  that  would  afford  protection  to 
( hnalia.  ..." 


Although  that  was  one  of  the  issues  is  tile  case, 
WOW'  objected  to  the  question.  In  ruling  upon  that 
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complied  with  by  the  applicant,  notwithstanding 
that  they  had  requested  something  else.” 

“This  application  has  been  on  file,  as  1  under¬ 
stand  it,  lor  a  long,  long  time.  Now  I  am  going 
to  permit  this  testimony  to  go  in  as  to  whether  an 
antenna  can  be  constructed  to  comply  with  liule 
131  and  afford  the  protection.  .  .  .” 


The  Commission,  in  passing  upon  an  exception  to 
this  ruling  by  the  Examiner  (K.  32b,  32(5)  said,  it  is 
contended  (by  WOW), 


"...  that  the  application  may  be  granted  pur¬ 
suant  to  the  specifications  in  the  application  alone, 
and  that  any  grant  in  deviation  therefrom  must  be 
based  upon  proper  amendment,  in  conformity  with 
Uuh*  103.8.  This  contention  may  not  be  upheld, 
however,  in  view  of  the  special  circumstances  of 


e  application,  as  (bed, 


met  with  the 


requirements  of 


i  lien 


■xisting  rul< 


liule  103.8,  as  well  as  liule  131,  were  both  adopted 
by  the  Commission  to  regulate  its  practice.  It  is  pri¬ 
marily  the  right  of  the  Commission  to  interpret  and 
construe  its  own  rules,  it  would  be  an  act  of  injustice 


and  unbearable  hardship  upon  applicants  before  the 
Commission  to  adopt  a  new  liule  during  the  pendency 
of  a  cause,  and  thereby  require  all  pending  applica¬ 
tions  to  be  dismissed  and  a  new  application  to  be  liled 
in  conformity  with  the  new  liule.  A  much  more  equi¬ 
table  procedure  was  adopted  by  the  Commission  when 
liule  131  was  adopted.  It  const  rued  that  liule  1<»  apply 
io  applieat  ions  which  were  liled  after  ( Ictober  lb,  133b, 
and  permitted  testimony  1o  be  given  to  show  that  the 
applicant  in  the  use  of  its  station  would  comply  with 
tin*  requirements  of  that  liule.  The  issue  was  raised 


14 


filed  after  the  adoption  of  the  rule.  The  Commission 
thus  protected  \V()\V  without  doiii”'  an  act  of  injustice 
to  \\  KZ(  >.  Ii  \\()\\  *s  contentious  were  upheld.  it 
would  have  required  W’KZO  to  retrace  all  of  the  stops 
which  it  had  initiated  on  February  2G,  lb.*>4.  How¬ 
ever,  WOW  has  hcen  unable  to  show  the  Commission 
wherein  it  has  boon  prejudiced  by  the  construction 
and  interpretation  which  the  Commission  placed  upon 
its  Rule  I'M. 

The  evidence  in  the  case  aimply  justifies  a  lindinu'  that 
a  ju’rant  l<>  W  I\Z< )  subject  to  compliance  with  Rule  121 
will  not  in  any  manner  affect  W'OW'  or  cause  interfer¬ 
ence  to  that  station.  The  Commission’s  onidncers. 
Craven,  and  even  Hailey  himself — an  engineer  for 
W’OW — advised  the  Commission  that  the  directional 
antenna  at  W  K /A  )  constructed  in  compliance  with  Rule 
121  would  suppress  the  signal  in  the  direction  of 
Omaha  and  would  cause  no  interference  to  W’OW’  ( R. 
hi,  1)2,  117.  1  IS,  1211,  12S,  i:5:5r  1 7b,  27)4.  27>7),  2bS.  2G1.  2(52, 
2GG). 

('ommander  (’raven  testified  (  R.  SS) 

“In  my  opinion  there  is  no  probabilitv  of  objec¬ 
tionable  interference  from  W’KZO  to  the  jjood  ser¬ 
vice  areas  of  either  W’KKI  or  \V()\\’  during'  the 
day  or  the  niirlit." 


Commander  Craven  further  testified  (R.  1*1):  con¬ 
cerning  the  proposed  antenna  of  W’KZO  as  follows: 

"<).  Well,  von  have  practieailv  null  on  W’OW’.' 

A.  Yes.** 

Commander  Craven  also  testified  (R.  !*2) 

“(J.  Rut,  if  you  increase  the  efficiency  of  this 
antenna,  it  would  nevertheless  not  brinu'  interfer¬ 
ence  to  W’OW’  in  7300  k-ilocvclcs  7  A.  Yes.  that  is 
true." 
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In  speaking  of  communities  to  the  east  and  to  the 
west  of  the  proposed  \YKX()  antenna,  Mr.  (Jillett,  a 
radio  engineer,  testified  (R.  117) 

“Then*  would  he  no  service  in  the  ordinary 
i onus  ol  primary  service,  would  he  rendered  to 
t ! i i s  area. 

*0.  \\  ould  residents  there  lx*  able  to  hear  the  sta¬ 
tion.  A.  IVohahly  not  in  the  case  of  Augusta.” 

On  pa.ue  1  IS  of  the  Record.  (Jillett  further  testilied: 

“Q.  Now,  whatever  you  have  said  wilh  regard  to 
that  area  in  the  direction  of  August  a  applies  also 
on  the  other  side  in  the  direction  of  vour  label? 
A.  Yes." 

(Jillett  further  testilied  (R.  12M)  as  follows: 

“(,).  Mr.  Sena  1  asked  you  some  pilot  ions  as  to 
what  these  people  in  the  null  area  would  receive  at 
i : i u h t ,  and  you  stated,  I  believe, — correct  me  if  I 
am  wronu-  tliat  they  would  receive  no  substantial 
service  whatever?  A.  That  is  rii* lit . 

Mr.  Barron,  an  engineer  employed  in  the  ('ommis- 
-iou,  1  est  i lied  (  R.  1 1?S)  ; 

“.  .  .  the  applicant  proposes  to  use  a  directional 
antenna  system  which  would  restrict  the  radiation 
in  the  direction  of  Omaha  and  Boston  and  if  that 
antenna  works  satisfactorily  a-  is  estimated,  il 
would  eliminate  any  puestion  of  interference  bein^ 
caused  to  these  two  stations  (W’KKI  and  \YO\Y) 
by  Station  \YKXO  within  their  primary  service 
area." 

Mr.  Barron  further  testilied  (  R.  ll’S): 

“The  proposed  chanties  in  opiiipmciit  comply 
entirely  with  tin*  ( ’ommissioii ’s  retiiilat  ions  and 
should  permit  the  operation  satisfactorily." 
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Barron  further  testified  (R.  133) : 

“Examiner  Hill:  What  do  you  sav  about  this 

•*  * 

proposed  directional  antenna? 

“A.  Well,  it  is  proven  to  be — it  appears  to  be 
a  satisfactory  design  and  1  would  expect  it  to 
operate  in  accordance  with  the  predictions  made 
for  it.  I  should  think  the  predicted  pattern  could 
be  easily  obtained  with  the  proposed  antenna.” 

Mr.  Davis,  an  engineer  employed  by  the  Commis¬ 
sion,  testified  (R.  258) : 

“There  would  be  no  objectionable  interference 
to  the  service  of  WOW  because  of  the  characteris¬ 
tics  of  the  proposed  directive  antenna  at  WKZO.” 

Davis  further  testified  ( R.  261)  as  follows: 

“The  Examiner:  As  I  understand  it,  to  sum  all 
this  up,  the  granting  of  the  proposed  application 
and  the  operation  of  the  station  as  proposed  in  the 
application  would  not  cause  any  interference  to 
any  existing  service.  ...” 

“The  Witness:  Correct.” 

Davis  further  testified  (R.  263)  as  follows: 

“The  Examiner:  If  this  proposed  antenna  were 
increased  in  height  to  comply  with  Rule  131,  what 
would  be  the  result  ? 

“The  Witness:  ...  In  that  case,  the  useful  ser¬ 
vice  area  would  be  increased  without  the  produc¬ 
tion  of  objectionable  interference  to  the  service  or 
normally  protected  service  of  WOW.  ...” 

Davis  further  testified  (R.  263) 

“I  think  I  mentioned  WOW  and  WEEI.  I 
would  expect  no  objectionable  interference  to  those 
stations. .  .  . 

“The  Examiner:  Do  vou  mean  this  is  true  if 
the  antenna  were  increased  in  height? 

“The  Witness :  Yes  sir,  that  is  it.” 
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Davis  further  testified  (R.  266)  as  follows: 

“Q.  Now  in  making  the  various  predictions  with 
regard  to  the  operation  of  this  antenna,  did  you 
base  them  upon  the  specifications  of  the  antenna 
attached  to  the  application?  A.  Attached  to  the 
description  of  the  antenna.  Yes,  sir.” 

VII.  BEFORE  WKZO  CAN  RECEIVE  A  LICENSE 
FOR  NIGHTTIME  HOURS,  IT  MUST  SATISFY 
THE  COMMISSION  THAT  IT  HAS  COMPLIED 
WITH  RULE  131  AND  THAT  IT  ALSO  PRO¬ 
TECTS  WOW. 

The  court  is  familiar  with  the  practice  before  the 
Commission  which  requires  that  two  steps  must  be 
taken  before  a  station  can  secure  the  right  to  operate  at 
all.  An  applicant  must  first  secure  a  permit  for  con¬ 
struction  of  the  proposed  station.  After  this  permit 
has  been  given,  and  the  station  constructed,  tests  must 
be  made  to  show  that  the  station  satisfactorily  operates 
in  accordance  with  its  predictions.  If  the  station  does 
not  satisfactorily  operate  in  accordance  with  its  jiredic- 
tions,  the  Commission  will  not  issue  a  license.  In  the 
letter  which  WKZO  received  from  the  Commission  ad¬ 
vising  that  its  application  had  been  granted  subject  to 
compliance  with  Rules  131  and  132,  the  Commission  ad¬ 
vised  WKZO  as  follows  (R.  284,  285) : 

“The  issuance  of  the  authorization  will  be  with¬ 
held  pending  the  filing  and  approval  of  the  Com¬ 
mission  of  an  application  for  modification  of  con¬ 
struction  pcrrnt,  specifying  the  proposed  trans¬ 
mitter  location  and  antenna.” 

In  the  instant  case,  WKZO  cannot  operate  at  night 
until  it  has  constructed  a  station  which  complies  with 
Rule  131  and  which  also  affords  protection  to  WOW. 
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After  the  antenna  has  been  constructed,  WKZO  must 
then  operate  during  a  test  period,  and  must  demon¬ 
strate  that  its  antenna  actually  does  protect  WOW. 
During  this  test  period,  both  the  Commission  and 
WOW  will  undoubtedly  make  such  observations  as 
are  deemed  necessarv  to  determine  whether  there  is 
any  objectionable  radiation  from  the  WIvZO  antenna 
in  the  direction  of  WOW.  If  WOW  is  able  to  show 
that  it.  is  subjected  to  interference,  the  Commission 
will  withhold  the  issuance  of  a  license.  (R.  284,  285) 
It  is  thus  apparent,  that  at  the  present  time  WOW 
is  not,  and  cannot  be,  damaged  by  the  grant  to 
WIvZO.  The  damage  to  WOW  can  arise,  if  at  all, 
after  WKZO  finishes  its  construction  and  commences 
its  test  period.  WOW  will  then  have  ample  oppor- 
tunitv  to  protect  itself. 

VIII.  FINDINGS  OF  COMMISSION  AND  EVIDENCE 
IN  SUPPORT  THEREOF. 

a.  Qualification  of  WKZO. 

The  Commission  found  (R.  323-331)  that  WKZO  is 
technically,  financially  and  legally  qualified  under  the 
statute  and  the  regulations  of  the  Commission.  These 
findings  are  amply  supported  by  the  testimony  shown 
at  pages  57-84,  142-172,  221-236  and  269-2S4  of  the 
Record.  These  findings  of  the  Commission  are  virtu¬ 
ally  conceded  by  the  appellant  and  it  is  therefore  un¬ 
necessary  further  to  discuss  them. 

b.  Need  for  Service. 

The  Commission  found  (R.  330)  as  follows: 

.  .  In  this  case  however,  it  was  shown  that  a 
large  and  important  city  totally  lacks  in  local  night 
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service  and  receives  no  primary  night  service  from 
any  broadcasting  station.  Here  is  a  situation, 
therefore,  where  there  is  a  compelling  public  need 
for  broadcast  service,  the  urgency  of  which,  re¬ 
quires,  in  the  public  interest,  convenience  and 
necessity,  that  the  application  be  granted  even 
though  such  action  constitutes  a  departure  from 
usual  allocation  practice.” 

The  Commission  also  found,  (R.  328-329)  as  follows: 

”...  The  Commission,  however,  will  take  judi¬ 
cial  notice  of  the  1930  census  showing  population 
of  54,786  for  Kalamazoo.” 

These  findings  of  the  Commission  are  amply  sup¬ 
ported  by  testimony  appearing  in  the  Record  at  pages 
(R.  166,  167,  168,  263). 

c.  Interference  and  Protection  to  WOW. 

The  Commission  found  (R.  329) : 

“There  will  no  objectionable  interference  to  the 
service  of  WOW  because  of  the  characteristics  of 
the  proposed  WKZO  directive  antenna.” 

The  engineering  testimony  before  the  Commission 
shows  that  an  antenna  plan  such  as  that  proposed  for 
WKZO,  regardless  of  height,  will  emanate  no  signal  in 
the  direction  of  Omaha.  (R.  91,  92,  117,  118,  123,  128, 
133,  258,  261,  263,  266)  The  principles  of  a  directional 
antenna  are  as  well  known  as  any  other  principle  of 
engineering  employed  in  radio  broadcasting.  (R.  86) 
The  directional  antenna  pattern  proposed  for  WKZO 
was  so  proposed  that  the  strength  of  the  signal  in  the 
direction  of  Omaha  would  be  zero.  No  matter  how 
many  times  we  multiply  that  zero  we  still  have  only  a 
zero. 
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IX.  CLARIFICATION  OF  CONFUSING  STATE¬ 
MENTS  IN  APPELLANT’S  BRIEF. 

On  page  three  of  appellant’s  brief  and  again  on  page 
seven  of  appellant’s  brief  is  a  reference  to  annual  re¬ 
ports  of  the  Commission.  The  statement  is  made  that 
the  policy  of  the  Commission  requires  WKZO  to  be  640 
miles  from  WOW  in  order  to  prevent  the  signal  of 
WKZO  from  causing  interference  to  WOW.  That 
statement  is  true  only  so  long  as  it  is  confined  to  the 
situations  which  were  under  consideration  by  the  Com¬ 
mission  when  it  prepared  the  table  referred  to  on  page 
seven  of  appellant’s  brief.  The  mileage  separations 
referred  to  in  that  table  are  only  recommendations  by 
the  engineering  division  of  the  Commission,  and  they 
apply  only  to  the  conventional  type  of  antenna  which 
will  emanate  a  signal  of  approximately  equal  strength 
simultaneously  in  all  directions.  Mileage  separation 
tables  have  no  relation  to  the  problem  presented  by 
this  record  for  the  reason  that  no  signal  is  emanated 
from  WKZO  in  the  direction  of  WOW.  The  radiation 
pattern  of  WKZO’s  antenna  is  shown  on  page  twenty- 
seven  of  the  Record.  On  this  chart  is  an  arrow  point¬ 
ing  in  the  direction  of  WOW.  At  that  point  the  signal 
in  the  direction  of  Omaha  is  zero.  (R.  87) 

It  will  be  necessary  for  the  court  throughout  the  en¬ 
tire  consideration  of  appellant’s  brief  to  bear  in  mind 
that  appellant  makes  no  distinction  between  a  conven¬ 
tional  antenna  and  a  directional  antenna.  A  great 
many  of  appellant’s  statements  would  be  true  if  the 
conventional  type  of  antenna  were  under  considera¬ 
tion.  Bv  the  same  token,  the  statements  are  extremely 
confusing  unless  it  is  remembered  that  the  antenna 
which  is  under  consideration  is  a  directional  type  of 
antenna  which  emanates  no  signal  whatsoever  in  the 
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direction  of  WOW.  Hence,  WOW  has  to  do  more  than 
talk  about  the  recommended  mileage  separations  be¬ 
tween  two  stations  both  using  a  conventional  type  of 
antenna  before  it  is  entitled  to  maintain  an  appeal  on 
this  case.  (For  testimony  concerning  directional  an¬ 
tennae  and  their  general  use,  see  Ii.  86) 

The  testimony  of  the  engineers  is  that  the  radiation 
pattern  shown  on  page  twenty-seven  of  the  Record  can 
be  employed  in  an  antenna  130  feet  high  or  in  one  260 
feet  high  without  in  any  manner  increasing  the  zero 
signal  strength  emanated  in  the  direction  of  WOW. 
Unless  a  signal  is  emanated  in  the  direction  of  WOW, 
there  can  be  no  interference  caused  to  the  service  area 
of  WOW.  (R.  87,  91,  117,  118,  123,  128,  133,  258,  261, 
263,  266) 

WOW  complains  that  it  has  had  no  hearing  on  this 
antenna  design.  When  Rule  131  was  adopted,  WKZO, 
the  Commission,  the  Commission  engineers  and  the 
Examiner  all  recognized  that  the  WKZO  antenna 
would  have  to  be  raised  from  130  feet  to  257  feet.  The 
natural  question  which  presented  itself  to  everyone, 
was  whether  this  increased  height  of  antenna  could  be 
accomplished  without  changing  the  antenna  pattern. 
The  Commission  studied  this  question  and  answered 
it  in  the  affirmative.  The  Examiner  studied  this  ques¬ 
tion  and  answered  it  in  the  affirmative.  The  Commis¬ 
sion  engineers  studied  this  question  and  answered  it 
in  the  affirmative.  WKZO  and  its  engineers  studied 
this  question  and  answered  it  in  the  affirmative.  WOW 
now  says  it  failed  to  consider  the  question.  Because 
of  its  lack  of  foresight,  WOW  now  says  it  had  no  ink¬ 
ling  that  there  was  any  question  of  using  the  same  an¬ 
tenna  pattern  and  raising  the  height  of  the  WKZO  an¬ 
tenna  from  130  to  257  feet.  It  seems  to  us  more  ac- 


22 


curate  to  explain  that  WOW  was  unable  to  secure  any 
engineering  testimony  to  the  effect  that  this  antenna 
could  not  be  raised  from  130  to  257  feet  and  still  use 
the  same  radiation  pattern  and  still  afford  protection 
to  WOW.  For  this  reason  WOW  did  not  produce  any 
expert  testimony  satisfactory  to  the  Commission  to 
overcome  that  offered  by  the  engineers  for  the  Com¬ 
mission  and  WKZO.  If  we  assume  that  WOW  did  pro¬ 
duce  some  evidence,  in  conflict  with  the  testimony  of 
other  experts  it  would  still  have  been  the  sole  province 
of  the  Commission  to  weigh  the  evidence  on  both  sides 
and  to  reach  its  own  determination  as  a  body  of  ex¬ 
perts.  So  long  as  there  is  evidence  in  the  Record  that 
this  antenna  can  be  raised  from  130  to  257  feet  without 
changing  the  radiation  pattern  and  without  causing 
any  interference  to  WOW,  the  Commission  would  have 
been  justified  in  making  the  finding  which  it  did  and 
such  a  finding,  being  amply  supported  by  substantial 
evidence,  would  be  binding  upon  this  court.  (Communi¬ 
cations  Act,  1934,  section  402(e)) 

Rule  131,  which  appears  on  page  thirteen  of  the  ap¬ 
pellant’s  brief,  consists  only  of  the  paragraphs  marked 
(a)  (b)  (c).  The  balance  of  the  quotation  on  pages 
thirteen  and  fourteen  of  appellant ’s  brief  is  not  a  part 
of  Rule  131.  On  page  seventeen  of  appellant’s  brief 
is  a  statement  as  follows : 

“It  will  be  recalled  from  the  quotation  from  the 
Rule  that  it  required  an  antenna  height  of  257 
feet  unless  it  could  be  shown  by  the  applicant  that 
although  the  actual  physical  height  did  not  exist, 
there  were  circumstances  concerning  the  operation 
of  the  antenna  which  would  result  in  the  produc¬ 
tion  of  the  required  efficiency  without  the  physi¬ 
cal  height.  ’  ’ 
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A  study  of  paragraphs  (a)  (b)  and  (c)  on  page  thir¬ 
teen  of  appellant’s  brief  fails  to  disclose  the  unless 
clause  mentioned  in  the  last  paragraph  of  page  seven¬ 
teen  of  appellant’s  brief,  and  in  fact,  the  rule  itself  does 
not  contain  that  unless  clause.  Hence,  a  grant  subject 
to  Rule  131  can  only  mean  one  thing,  namely,  that 
good  engineering  practice  on  that  date  required  WKZO 
to  construct  an  antenna  257  feet  high.  This,  how¬ 
ever,  did  not  require  a  change  in  the  phasing  or 
spacing  of  the  antenna  and  did  not  require  any  change 
in  the  nulls  which  were  designed  according  to  the  en¬ 
gineers  so  that  the  signal  strength  in  the  direction  of 
WOW  would  be  zero  and,  as  previously  stated,  an  in¬ 
crease  in  the  height  of  the  antenna  and  an  increase  in 
the  efficiency  of  the  antenna  would  only  mean,  in  so 
far  as  the  nulls  are  concerned,  that  the  signal  strength 
of  zero  if  multiplied  by  any  factor,  would  still  result 
in  a  signal  strength  of  zero  in  the  direction  of  Omaha. 

WOW  contends  in  its  motion  for  reconsideration,  be¬ 
fore  the  Commission,  and  in  exceptions  to  the  Exami¬ 
ner’s  report,  and  it  now  contends  that  WKZO  can  not 
construct  an  antenna  257  feet  high  using  the  radiation 
pattern  shown  on  page  twenty-seven  of  the  Record, 
and  that  such  an  antenna  would  produce  interference 
to  the  signal  of  WOW.  The  expert  testimony  fully  re¬ 
futes  all  of  these  contentions.  (R.  91,  92,  117,  118,  123, 
128,  133,  258,  261,  263,  266)  With  this  evidence  in  the 
Record,  the  concrete  question  now  presented  is  whether 
the  Commission  could  make  a  finding  based  on  substan¬ 
tial  evidence  to  the  effect  that  such  an  antenna  could 
be  constructed  without  causing  interference  to  WOW. 
The  answer  to  this  question  is  obviously  in  the  affirma¬ 
tive. 
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At  the  bottom  of  page  forty-one  and  continuing  to 
the  top  of  page  forty-two  of  appellant’s  brief,  appears 
this  statement 

.  .  The  effect  of  this  order  was  to  grant  an 
application  with  an  antenna  height  of  257  feet. 
This  application  would  radiate  precisely  four 
times  as  much  energy  as  was  proposed  at  the  hear¬ 
ing.” 

There  is  not  a  word  of  evidence  in  the  Record  to 
support  this  statement.  As  a  matter  of  fact,  there  is 
no  engineering  principle  which  will  support  such  a 
statement.  However,  using  this  unsupported  formula 
as  a  basis,  the  appellant  at  the  bottom  of  page  forty- 
three  of  its  brief,  makes  this  statement : 

“.  .  .  Such  an  undescribed  antenna  without  any 
directive  antenna  pattern  would  have  a  height 
of  257  feet  and  would  radiate  372  watts  in  the  di¬ 
rection  of  WOW.  .  .  .”  (Italics  supplied) 

The  appellant  there,  without  mentioning  the  basis 
for  his  equation,  has  undoubtedly  referred  back  to  page 
fifteen  of  his  brief  where  it  is  stated  that  the  WKZO 
antenna  will  radiate  93  watts  power.  It  has  then  multi¬ 
plied  the  93  watts  by  the  assumed  factor  of  4  to  pro¬ 
duce  the  result  of  372.  It  requires  no  small  amount  of 
imagination  to  conceive  of  a  situation  where  250  watts 
is  put  into  an  antenna  and  372  watts  of  power  are  ob¬ 
tained  from  the  antenna.  The  appellant  should  have 
explained  how  he  can  increase  an  input  of  250  watts 
so  as  to  secure  an  output  of  372  watts.  If  the  appel¬ 
lant  can  accomplish  this,  it  has  acquired  secrets  as  yet 
unknown  to  the  balance  of  the  industry. 

On  page  six  of  appellant’s  brief  appears  this  state¬ 
ment: 
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“. . .  The  delicacy  of  adjustment  of  a  directional 
antenna  will  be  realized  when  it  is  borne  in  mind 
that  at  the  frequency  proposed,  there  are  590,000 
changes  per  second  in  the  direction  of  electrical 
flow  in  each  of  the  four  elements  of  the  antenna 
array.” 

This  statement,  in  reality,  has  no  significance  to  an 
engineer.  Of  course,  the  statement  is  literally  true; 
but  if  the  frequency  involved  were  980  kilocycles,  there 
would  980,000  changes  per  second  in  the  direction  of 
electrical  flow  in  the  antenna  array.  This  is  merely 
another  method  of  stating  that  the  station  is  operat¬ 
ing  on  the  frequency  of  590  kilocycles  or  590,000  cycles. 
This  does  not,  in  any  manner,  show  that  the  adjust¬ 
ment  of  a  directional  antenna  is  a  delicate  matter.  It 
is  a  well  recognized,  basic,  fundamental  engineering 
fact  that  the  number  of  changes  per  second  in  the  di¬ 
rection  of  flow  of  the  electrical  current  in  an  antenna 
is  entirely  independent  of  the  antenna  itself,  and  is 
controlled  solely  by  the  transmitter.  So  accurate  is 
this  control  that  most  stations  limit  the  variation  of 
changes  to  less  than  one  per  second.  A  reference  to  the 
number  of  changes  per  second  in  the  direction  of  the 
electrical  flow  is  no  more  significant  or  appalling  to  an 
engineer  than  the  statement  that  visible  light  changes 
the  direction  of  vibration  some  six  million  billion 
(6,000,000,000,000,000)  times  each  second;  yet  there  is 
no  difficulty  in  accurately  reflecting  and  focusing  the 
rays  of  light  at  will.  The  engineering  principles  in¬ 
volved  in  a  directional  antenna,  and  involved  in  con¬ 
trolling  and  regulating  the  number  of  changes  per 
second  in  the  direction  of  an  electrical  flow  in  an  an¬ 
tenna  array,  are  as  well  known  and  as  simple  to  any 
engineer  as  is  the  solution  of  a  problem  of  simple  ad- 
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dition  to  the  unscientific  mind,  of  the  average  college 
graduate. 

Commander  Craven  testified  (R.  86,  87) : 

Q.  Is  there  anything  novel  about  the  fundamen¬ 
tal  principles  and  mathematics  of  a  directional 
antenna?  A.  Nothing  whatsoever.  The  prin¬ 
ciples  and  the  mathematics  have  been  known  to 
physicists  for  years,  and  long  before  broadcasting. 
They  are  generally  known  and  accepted  by  the 
radio  engineering  profession  of  the  world.  There 
is  an  abundance  of  literature  covering  this  subject, 
and  it  is  a  part  of  college  text  books  dealing  in  ra¬ 
dio  communication. 

Q.  Have  directional  ahtenna  been  put  into  prac¬ 
tical  use?  A.  Yes,  they  are  in  wide  use  in  the 
short  wave  communication  field,  and  also  in  the 
airways  beacon  systems  which  use  frequency  hav¬ 
ing  propagation  characteristics  similar  to  broad¬ 
casting  frequencies.  Directional  antennas  employ¬ 
ing  circuits  similar  to  those  proposed  by  WKZO 
are  also  in  successful  use  in  broadcasting  in  this 
country.  There  are  some  broadcasting  stations  in 
Europe  which  use  directional  antennas. 

Q.  What  broadcasting  stations  in  the  United 
States  are  using  directional  antennas  ?  A.  WKRC, 
WPEN  are  using  exactly  the  same  type  of  circuit 
as  proposed  for  WKZO. 

Q.  Have  you  had  charge  of  the  installing  at 
WPEN?  A.  Yes. 

Q.  Is  that  construction  completed  ?  A.  It  is 
constructed  to  a  measure  that  performances  have 
been  taken,  but  not  yet  submitted  to  the  Commis¬ 
sion. 

Q.  Are  you  satisfied  it  is  performing  satisfac¬ 
torily?  A.  It  is  performing  remarkably  satisfac¬ 
torily  as  determined  by  the  measurements? 

Q.  What  other  station?  A.  WLFA,  Clear¬ 
water,  Florida,  and  KYW  which  were  constructed, 
and  which  will  use  a  type  of  antenna  very  similar 
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to  that  proposed  by  WKZO  in  that  it  uses  four 
radiating  elements  connected  by  transmission 
lines  to  the  transmitter,  and  will  operate  in  the 
same  phase  and  current  relations  as  proposed  by 
WKZO.  It  also  uses  very  similar  type  currents. 

WTRO  is  another  station  located  at  Providence, 
Rhode  Island,  which  is  now  under  construction 
and  will  use  the  same  type  of  circuits  as  proposed 
by  WKZO.  It  is  nearly  completed  now,  and  one  of 
my  associates  is  up  there  making  measurements. 

WSAI  uses  a  directional  antenna,  and  WJSV 
of  Alexandria,  Virginia,  also  uses  a  modified  form 
of  directional  antenna,  which,  however,  is  de¬ 
signed  only  for  the  purpose  of  curtailing  the 
ground  pattern  in  certain  directions.  The  antenna 
proposed  by  WKZO  is  designed  both  to  maintain 
a  radiation  pattern  in  the  horizontal  plane  as  well 
as  that  in  the  vertical  plane. 

Q.  Do  you  consider  the  directional  antennas 
proposed  by  WKZO  to  be  in  the  experimental 
stage  of  development  ?  A.  No,  its  design  is  based 
upon  known  principles,  the  application  of  which 
have  been  corroborated  by  practical  experience, 
and  its  design  includes  improvements  as  the  re¬ 
sult  of  such  experience,  particularly  as  concerns 
precision  in  maintenance  of  pattern. 

Q.  I  hand  you  that  which  has  been  marked  Ex¬ 
hibit  No.  9,  and  will  ask  you  to  state  what  that  is. 
A.  This  is  a  drawing  prepared  by  me  illustrating 
the  horizontal  radiation  pattern  of  the  directional 
antenna  proposed  by  WKZO  as  selected  by  me, 
and  is  proposed  by  WKZO  as  selected  by  me,  and 
is  issued  from  zero  attenuation.  On  this  drawing 
are  shown  the  relative  direction  of  WEEI,  a  one- 
kilowatt  station,  and  found  operating  at  Boston, 
Massachusetts.  On  the  same  channel  as  that  of 
WKZO,  namely,  590  Kc,  there  are  also  shown  a 
direction  of  station  WOW  operating  on  590  kc., 
in  Omaha. 
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“Mr.  Lohnes:  I  offer  this  as  an  exhibit. 

Mr.  Segal:  No  objection. 

Examiner  Hill:  It  may  be  admitted.” 

In  the  First  Annual  Report  of  the  Federal  Com¬ 
munications  Commission  for  the  fiscal  year  1935,  page 
31,  appears  the  following  statement  of  the  Commis¬ 
sion  concerning  directional  antennas: 

“During  the  past  year  a  number  of  licensees 
and  applicants  for  new  stations  have  installed,  or 
requested  the  Commission  for  authority  to  install, 
directional  antenna  systems.  These  radiating  sys¬ 
tems  are  for  reduction  of  interference  with  other 
stations  which  are  located  in  such  directions  or  to 
increase  the  field  intensity  in  some  other  direction 
so  as  to  give  a  maximum  service  over  the  desired 
center  of  population.  Where  such  installations 
are  designed  and  constructed  in  accordance  with 
good  engineering  practice  the  operation  has  been 
satisfactory  and  the  desired  results  accomplished. 
In  order  to  obtain  maximum  utilization  of  the 
available  facilities  and  to  provide  additional  ser¬ 
vice  in  underserved  areas  which  otherwise  would 
be  deprived  of  adequate  service  it  appears  desir¬ 
able  to  authorize  directional  antennas  on  regional 
channels  after  proper  showing  is  made.” 

X.  T IIS  EXTENT  TO  WHICH  WKZO  WILL  BE 
LIMITED  BY  INTERFERENCE  AT  NIGHT 
DOES  NOT  ADVERSELY  AFFECT  WOW. 

If  WOW  could  show  from  this  record  that  its  ser¬ 
vice  area  will  be  restricted  by  the  WKZO  grant,  it 
would  then  have  some  standing  in  this  court.  WOW, 
however,  is  not  complaining  of  any  restriction  upon 
itself.  Its  complaint  is  that  WKZO  should  not  have 
nighttime  hours  of  operation  because  the  service  area 
of  WKZO  will  not  be  as  great  as  that  station  would 
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like  to  have.  Therefore,  WKZO  should  dispense  with 
any  nighttime  hours  of  operation!  The  argument  en¬ 
tirely  ignores  the  fact  that  the  city  of  Kalamazoo  is  a 
city  of  54,786  people  without  any  local  nighttime  sta¬ 
tion.  WOW  would  permanently  deprive  these  people 
of  this  nighttime  service.  This  is  not  a  question  which 
in  any  way  affects  WOW.  WOW  does  not  attempt  to 
show  that  it  is  in  any  way  affected  by  the  grant  to 
WKZO  or  by  the  fact  that  WKZO  will  suffer  interfer¬ 
ence  at  night  from  WOW.  WOW  could  only  be  af¬ 
fected  if  its  service  area  were  restricted  by  the  opera¬ 
tion  of  WKZO  at  night.  This  is  a  matter  w’hich  con¬ 
cerns  the  public  but  does  not  concern  WOW  and  does 
not  give  it  a  standing  in  this  court  to  complain  of  the 
action  of  the  Commission. 

XL  WOW  WAS  NOT  HARMED  BY  THE  FAILURE 
OF  THE  COMMISSION  TO  PUBLISH  A  STATE¬ 
MENT  OF  FACTS  AND  GROUNDS  FOR  DECI¬ 
SION  AT  THE  TIME  OF  THE  ENTRY  OF  THE 
ORDER  BY  THE  BROADCAST  DIVISION. 

It  will  be  noted  that  WOW  filed  a  petition  for  re¬ 
hearing  before  the  Commission  (R.  333).  It  will  be 
noted  (R.  333)  that  WOW  filed  its  motion  for  rehear¬ 
ing  after  the  Commission  filed  its  opinion.  At  the  time 
of  the  filing  of  the  motion  with  the  Commission,  WOW 
had  full  knowledge  of  the  reasons  for  the  Commission’s 
decision.  It  is  not  pointed  out,  either  in  the  motion,  or 
in  the  appellant’s  brief,  how  it  was  harmed  by  the  fail¬ 
ure  of  the  Commission  to  file  its  statement  of  the 
grounds  of  its  decision  simultaneously  with  its  order. 
Missouri  Broadcasting  Corporation  v.  Federal  Com¬ 
munications  Commission,  94  Fed.  (2d)  623. 
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A  station  cannot  complain  when  an  order  of  the 
Commission  does  not  place  it  under  any  disadvantage. 
City  of  New  York  v.  Federal  Radio  Commission,  62 
App.  D.  C.  81;  64  Fed.  (2d)  719. 

XII.  THE  DECISION  OF  THE  COMMISSION  IS 
CONSISTENT  WITH  SECTION  307  OF  THE 
COMMUNICATIONS  ACT  OF  1934. 

Section  307  of  the  Communications  Act  of  1934  pro¬ 
vides  that  in  considering  applications  for  licenses,  and 
modifications  and  renewals  thereof,  the  Commission 
shall  make  such  distribution  of  licenses,  frequencies, 
hours  of  operation,  and  of  power  among  the  several 
states  and  communities  as  to  provide  a  fair,  efficient, 
and  equitable  distribution  of  radio  service  to  each  of 
the  same. 

The  City  of  Omaha  receives  consistent  service  from 
WOW,  WAAW  and  KOIL  (R.  263,  264).  The  City  of 
Kalamazoo  receives  its  only  satisfactory  service  from 
WKZO,  and  that  only  during  daytime  hours  (R.  258, 
259).  As  shown  by  the  evidence  and  found  by  the 
Commission,  this  large  and  important  city  of  Kalama¬ 
zoo  totally  lacks  in  nighttime  service  and  receives  no 
primary  night  service  from  any  broadcast  station. 
The  Commission  said : 

“At  night  this  applicant’s  signal  will  be  severely 
limited.  Ordinarily  this  fact  would  preclude  the 
granting  of  the  application.  In  this  case,  how¬ 
ever,  it  was  shown  that  a  large  and  important  city 
totally  lacks  in  local  night  service  and  receives  no 
primary  night  service  from  any  broadcast  station. 
Here  is  a  situation,  therefore,  where  there  is  a 
compelling  public  need  for  broadcast  service,  the 
urgency  of  which  requires,  in  the  public  interest, 
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convenience  and  necessity,  that  the  application  be 
granted  even  though  such  action  constitutes  a  de¬ 
parture  from  usual  allocation  practice.”  (R.  330) 

It  is  clear,  therefore,  that  the  decision  of  the  Com¬ 
mission  is  consistent  with  Section  307  of  the  Com¬ 
munications  Act  of  1934  and  this  attempt  on  the  part 
of  the  Commission  to  see  that  this  large  and  impor¬ 
tant  city  has  nighttime  broadcast  service  should  be 
sustained  in  all  respects  by  this  Honorable  Court,  par¬ 
ticularly  since  WOW  will  not  receive  interference 
from  WKZO. 


XIII.  CONCLUSION. 

In  conclusion  it  is  respectfully  submitted  that  the 
Commission’s  conclusions  are  fully  supported  by  the 
record  and  that  the  appellant  has  failed  to  show  that 
it  has  an  appealable  interest  either  under  the  provi¬ 
sions  of  402  (b)  (1)  or  402  (b)  (2)  of  the  Act.  Ac¬ 
cordingly,  the  intervener  prays  that  the  Commission  be 
affirmed,  and  that  this  appeal  be  dismissed  at  the  cost 
of  the  Appellant. 

Respectfully  submitted, 

Horace  L.  Lohnes, 

H.  L.  McCormick, 

Attorneys  for  WKZO, 
Inc.,  Intervener. 

Horace  L.  Lohnes, 

H.  L.  McCormick, 

Munsey  Building, 

Washington,  D.  C. 

December  23,  1938. 
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IN  THE 

United  States  Court  of  Appeals 

FOE  THE  DISTRICT  OF  COLUMBIA. 
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No.  7208. 


Woodmen  of  the  World  Life  Insurance  Society, 


v. 

Federal  Communications  Commission. 


MOTION  FOR  REHEARING. 


Paul  M.  Segal, 

George  S.  Smith, 

Harry  P.  Warner, 

Attorneys  for  Appellant. 

May  2,  1939. 


Pkxss  or  Byron  S.  Adams,  Washington,  D.  0. 


IN  THE 


United  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA. 


No.  7208. 


Woodmen  of  the  World  Life  Insurance  Society, 

v. 

Federal  Communications  Commission. 


MOTION  FOR  REHEARING. 


To  the  Honorable,  the  Chief  Justice  and  the  Asso¬ 
ciate  Justices  of  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia : 

The  appellant  moves  for  reargument.1 

The  motion  is  based  entirely  upon  the  claim  that  the 
Court,  in  its  opinion  did  not  give  effect  to  the  undis¬ 
puted  facts  in  passing  on  the  appellant’s  contention 
that  the  action  of  the  Federal  Communications  Com¬ 
mission  (both  in  granting  the  intervener’s  application 
and  in  finding  factually  a  prospective  lack  of  interfer- 
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ence  to  the  appellant’s  radiobroadcasting  station)  was 
taken  without  any  adequate  or  legal  hearing;2  that  the 
“hearing”  accorded  the  appellant  was  unfair  and 
deceptive.3 

The  opinion  of  the  Court  recites: 

“Undoubtedly,  the  Act  contemplates  that  when¬ 
ever  the  Commission  is  asked  to  allow  an  increase 
in  the  power  of  an  existing  station,  so  as  to  create 
the  possibility  of  interference  with  another  station 
on  the  same  frequency,  the  latter  must  be  given 
an  opportunity  to  be  heard  (See  Journal  Co.  v. 
Kadio  Commission,  4S  F.  (2d)  461,  60  App.  D.  C. 
92).  After  the  first  hearing,  the  Commission 
granted  a  permit  inconsistent  with  the  application , 
so  as  to  require  towers  almost  twice  as  high  as 
those  considered  in  the  expert  testimony  presented 
on  the  issue  of  interference  at  that  time.  This 
should  not  have  been  done,  ...”  (Italics  sup¬ 
plied) 

This  language  approves  the  contentions  made  by  the 
appellant  up  to  the  point  of  departure  which  leads  to 
the  present  motion.  The  Court  goes  on  to  say : 

“.  .  .  but  that  permit  was  subsequently  revoked 
and  a  new  hearing  ordered  at  which  WOW  was 
given  notice  and  opportunity  to  meet  the  issue 
arising  from  257-foot  towers  required  by  the  new 
engineering  standards  then  in  effect.  WOW  was, 
therefore,  not  ultimately  deprived  of  a  fair  hear¬ 
ing.” 

In  this  regard,  we  most  respectfully  urge  upon  the 
Court  that  the  facts  are  otherwise;  that  WOW  had 

-  The  dismissal  of  this  appeal  by  the  Court  is  based  upon  this  “find¬ 
ing  of  fact.” 

3  Second,  third  and  fifth  reasons  for  appeal  (R.  7).  Eighth  argu¬ 
ment  of  the  appellant’s  brief  (pp.  5C-G1). 
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neither  notice  nor  opportunity  to  meet  the  issue  but  in 
fact  was  effectively  led  by  the  Commission  into  the  be¬ 
lief  that  the  application  would  be  heard  only  on  the 
proposal  to  build  low  towers,  that  high  towers  were 
beyond  the  scope  of  the  application,  that  testimony 
would  be  confined  to  the  proposal  contained  in  the  ap¬ 
plication,  that  any  evidence  tendered  for  the  applicant 
about  257-foot  towers  would  be  excluded,  that  any  evi¬ 
dence  tendered  for  the  appellant  concerning  the  inter¬ 
ference-producing  qualities  of  the  high  towers  vrould 
similarly  be  beyond  the  issues. 

The  grant  to  WKZO  on  the  original  hearing  was  set 
aside  May  1,  1936  (R.  206-207). 

July  10,  1936  the  Commission  took  its  next  step,  the 
issuance  of  the  notice  for  the  second  hearing.  This 
notice  was  the  only  one  received  by  the  appellant  and 
admittedly  constitutes  all  the  notice  received. 

This  notice  (R.  207-209) : 

1)  Placed  the  burden  of  proof  of  non-interfer¬ 
ence  on  WKZO  (The  presumption  of  interference 
arising  from  the  recommended  mileage-separation 
tables  is  rebuttable,  particularly  in  a  directional- 
antenna  case,  but  it  must  be  rebutted  of  record). 

2)  Confined  the  hearing  to  the  application  on  file 
and  made  specific  reference  thereto. 

3)  Made  a  specific  issue  as  to  whether  or  not  the 
antenna  described  in  the  application  complied  with 
rule  131  as  to  height  or  efficiencv  or  both. 

At  the  time  this  notice  of  hearing  was  given  to  the 
appellant,  the  rules,  regulations  and  practices  of  the 
Commission  upon  which  the  appellant  must  and  did 
rely  were : 
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1)  The  failure  of  the  applicant  to  sustain  the 
affirmative  of  any  issue  in  a  hearing  notice  was 
fatal.4 

2)  Therefore  it  was  for  the  applicant  to  prove 
that  the  antenna  described  in  its  application  did 
comply  with  rule  131. 3 

3)  The  fact  that  the  Commission  was  now  about 
to  hold  a  hearing  upon  an  application  which  was 
in  prima-facic  violation  of  Rule  131  did  not  place 
the  appellant  on  notice  of  any  proposal  for  a 
higher  antenna. 

a)  Because  of  the  alternative  possibility  that 
the  applicant  would  prove  efficiency  notwith¬ 
standing  low  height, 

b)  Because  the  Commission  customarily  held 
hearings  upon  applications  in  clear  violation  of 
its  rules  and  denied  them,  after  the  hearing,  be¬ 
cause  of  the  violation.0 

4)  The  statute  authorized  the  Commission  to 
grant  applications  only  on  written  request,7  the 
Commission’s  Rules  required  a  specific  written 

*  This  rule,  always  in  effect,  lias  now  been  codified.  In  the  present 
form  of  hearing  notice  used  at  the  Commission,  it  is  stated:  “The 
application  involved  herein  will  not  be  granted  by  the  Commission  un¬ 
less  the  issues  listed  above  are  determined  in  favor  of  the  applicant  on 
the  basis  of  a  record  duly  and  properlv  made  bv  means  of  a  formal  hear¬ 
ing”  (F.  C.  C.  Mimco.  33471). 

*  Although  it  was  perfectly  apparent  from  the  application  that  the 
antenna  would  not  have  had  the  required  height,  the  applicant  had  the 
alternative,  under  the  rule  of  proving  that  the  antenna  did  have  the  re¬ 
quired  efficiency.  F.  C.  C.  Second  Annual  Report,  p.  59,  says:  “The 
Commission  on  March  30,  1936,  released  a  statement  entitled  ‘Field 
Intensity  Measurements  Pursuant  to  Rule  131'.  This  statement  out¬ 
lines  the  procedure  necessary  when  an  applicant  wishes  to  supply  data 
showing  that  the  antenna  efficiency  complies  with  the  minimum  effi¬ 
ciencies  set  forth  in  Rule  131  in  lieu  of  complying  with  the  antenna 
height  requirements  of  the  rule.” 

'•Young,  ct  al.,  2  F.  C.  C.  Rep.  704;  Berks  Broadcasting  Co.,  ct  al., 
3  F.  C.  C.  Rep.  54;  Missionary  Society  of  St.  Paul,  the  Apostle,  et  al., 
3  F.  C.  C.  Rep.  519. 

"  Secs.  308(a);  319(b). 
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request  complete  in  all  details8  and  the  law  and 
practice  were  that  written  applications  were  for 
the  benefit  of  all  concerned  and  respondents  might 
rely  on  them.0 

5)  It  was  the  established  law  of  the  case  that 
the  application  would  not  be  granted  if  in  viola¬ 
tion  of  Rule  131.  A  previous  action  of  the  Com¬ 
mission  granting  the  application  “subject  to  Rule 
131”  had  been  set  aside  by  granting  a  motion 
which  specifically  alleged  the  illegality  of  such  ac¬ 
tion  (R.  195,  207). 

Upon  the  hearing  notice  and  under  the  law,  the  ap¬ 
pellant,  then,  was  led  by  the  Commission  into  believ¬ 
ing  that  it  could  rely  upon  the  application,  the  notice 
and  the  regulations  and  that  no  question  of  an  antenna 
higher  than  that  proposed  would  be  considered. 

At  the  hearing  itself  the  Examiner  did  not  even  ad¬ 
mit  into  the  record  evidence  concerning  a  higher  an¬ 
tenna.  He  merely  reserved  ruling  on  such  evidence 
and  permitted  the  testimony  to  be  accepted  tempo¬ 
rarily  pending  a  ruling  which  was  never  made  (see  R. 
226-228,  254-255). 

Moreover,  there  was  no  factual  material  given  at 
the  second  hearing  on  which  the  Commission  could  base 
a  valid  finding  of  non-interference:10 

*  Paragraph  103.9  of  the  Rules  and  Regulations  provided  that  each 
application  shall  be  specific  with  regard  to  frequency,  power,  hours  of 
operation  and  all  other  terms  of  the  instrument  of  authorisation  re¬ 
quested.  Paragraph  103.1  provided:  “Each  application  for  an  instru¬ 
ment  of  authorization  shall  he  made  in  writing  under  oath  .  .  .” 

For  example,  in  Great  Western  Broadcasting  Association,  Inc.  v. 
F.  C.  C.,  68  App.  D.  C.  119,  the  Commission’s  brief  expounds  the  Com¬ 
mission’s  view:  “In  satisfying  the  statutory  mandate  that  such  grants 
shall  be  in  the  public  interest,  convenience,  and  necessity,  the  Commis¬ 
sion  must  necessarily  rely  upon  statements  in  the  application  .  .  . 

So,  too,  must  any  person  interested  rely  upon  statements  in  the  appli¬ 
cation”  (p.  25). 

to  As  pointed  out  above,  the  mileage  tables  referred  to  in  the  opinion 
of  the  Court  establish  a  presumptive  case  of  interference,  which  an 
applicant  must  overcome  by  a  record  showing. 
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1)  The  applicant  introduced  no  technical  or  ex¬ 
pert  testimony  whatsoever,  in  fact,  offered  noth¬ 
ing  on  the  question  of  interference. 

2)  The  testimony  of  Craven  at  the  first  hearing 
was  based  upon  the  low  towers  and  was  to  the 
effect  that  low  towers  were  to  be  used  to  provide  a 
factor  of  safety  and  because  “?*/  you  increase  the 
efficiency  you  would  at  the  same  time  increase  the 
probability  of  interference  .  .  .”  (R.  91-92,  95). 

3)  The  Examiner  at  the  first  hearing  had  held 
that  “  .  .  .it  was  shown  by  the  testimony  that  this 
low  efficiency  was  for  the  protection  of  existing 
stations  on  the  frequency  .  .  .”  (R.  176). 

4)  Undisputed  expert  testimony  submitted  for 
the  appellant  showed  that  it  would  not  be  possible 
for  the  appellant  to  study  the  effects  of  a  higher 
antenna  as  yet  undescribed  (R.  248). 

5)  The  Commission’s  own  engineer  was  called 
as  a  witness  by  the  Commission’s  own  counsel  and 
purposely  confined  his  testimony  on  the  matter  of 
interference  to  the  low  towers  described  in  the 
application11  (R.  267). 

6)  Reference  to  a  possible  higher  antenna  in  tes¬ 
timony  was  made  (R.  263),  but  hypothetically,  in¬ 
definitely,  in  passing  oniv,  and  under  “reserved 
ruling”  as  to  admissibility  of  such  testimony.12 

And  then  the  Commission  granted  the  application 
all  over  again  with  the  same  “subject  to  compliance 
•  with  Rule  131”  which  it  had  previously  held  it  could 
not  legally  insert! 

“That  is  the  application  which  I  studied  and  for  which  I  prepared 
my  testimony’'  (R.  267).  If  the  Commission's  own  engineer  was  led 
into  believing  that  the  case  was  confined  to  the  application,  is  it  any 
wonder  that  the  appellant  was  also? 

i -Courier  Post  Publishing  Company  v.  F.  C.  C.,  No.  7091,  decided 
March  6,  1939,  holds:  “The  Supreme  Court  has  declared  substantial 
evidence  to  be  ‘more  than  a  scintilla,  and  must  do  more  than  create 
a  suspicion  of  the  existence  of  the  fact  to  be  established’  .  . 
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There  was  the  form  of  a  hearing  but  there  was  none 
of  the  substance. 

The  “hearing”  was  manifestly  unfair  contrary  to 
the  prohibition  of  the  Louisville  and  Nashville  case.13 

The  appellant  was  not  forehanded  with  knowledge 
of  anything  not  in  the  application,  the  appellant  was 
not  given  notice  of  any  proposal  to  build  a  high  an¬ 
tenna,  the  appellant  had  no  opportunity  to  know  or 
hear  the  claims  of  WKZO  or  to  meet  them,  the  appel¬ 
lant  was  not  fairly  advised  of  what  the  Commission 
proposed  to  do  to  it.14 

The  appellant,  in  short  was  misled  by  the  Commis¬ 
sion.  The  appellant  relied  upon  the  application,  the 
pleadings  and  the  Commission’s  rules  that  only  ap¬ 
plications  are  granted.  The  Commission  set  aside  an 
action  as  illegal  and  then  took  the  action  all  over  again. 

Respectfully  submitted, 


13  227  U.  S.  88. 

14  See  Morgan  v.  United  States ,  304  U.  S.  1,  18. 


We  certify  that  the  foregoing  motion  is  presented  in 
good  faith  and  not  for  delay. 


>aul  M.  Segal,, 


j.  - 

•*  "V  *.»  • * 


George  S.  S/ith, 


May  2,  1939. 


~  w  ~  /  /  r  ir  — 

Harry  P./Warner, 
Attorneys  for  appellant. 


We  acknowledge  a  copy. 


O'  y 

William  J.  Demp^Ey, 
General  Counsel, 

Federal  C  ommunications  Commission. 


May  2,  1939. 


“Horace  L.  Lohnes, 
Attorney  for  the  intervener. 


